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SENATE. 

TuEsDAY, February 7, 1905. 
Prayer by the Chaplain, Rev. ·_Enw ABD E. HALE. 
The Secretary proceeded to 'read the Journal of yesterday's 

proceedings, when, on request of Mr. KEAN, and by unanimous 
consent, the further reading was dispensed with. 

The PRESIDENT pro tempore. The· Journal will stand ap-
proved. · 

MESSAGE FROM THE HOUSE. 

A message from the House of Representatives, by Mr. C. R. 
1\IcKENNEY, its enrolling clerk, requested the Senate . to fur
nish the House of Representatives a duplicate engrossed copy 
of the bill of the Senate S. 285, "an act to divide the State of 
Oregon into two judicial districts." . 

The message also announced that the House had agreed to 
the amendments of the Senate to the joint resolution (H. J. Res. 
185) authorizing and directing the Director of the Census to 
collect and publish additional statistics relating to cotton. 

PRESIDENTIAL APPROVALS. 

A message from the President of the United States, by Mr. 
B. F. BABNES, one of his secretaries, announced that the Presi
dent had appro\ed and signed the following acts and joint i·eso
lutions: 

On January 31, 1905: 
S. R. 94. Joint resolution to enable the Secretary of the Sen

ate and Clerk of the House of Representatives to pay the neces
sary expenses of the inaugural ceremonies of the President of 
the United States March 4, 1905; and 

S. R. 97. Joint resolution providing for the 'payment of the 
expenses of the· Senate in the impeachment trial of Charles 
Swayne . . 

On February 3, 1905 : 
S. R. 96. Joint resolution authorizing temporary use of cer

tain vacant houses in square 686 in the city of Washington, and 
for other put·poses. , 

On February 4, 1905 : 
S. 6584. An act to incorporate th~ trustees of the grand en

campment of Knights Temp1ar of the United States of America. 
On February 6, 1905 : . 
S. 355. An act granting a pension to Sarah Jane Simonds· 

· S. 3435. An act granting a pension to 1\Iazilla Lester ; ' 
S. 5~78. An, act gra~ting a ,pension to Margaret McKee Pent-

land, formerly Margaret McKee; · 
S. 5971. An act grrurting a pension to Cordelia Bird ; 
S. 6193. An act granting a pension to Jacob 0. White; 
S. 6321. An act granting ·a pension to Hattie F. Davis; 
S. 69. An act granting an increase of pension to Frances C. 

Brown; 
S. 104. An act granting an increase of pension to AbnPr 

Tayler; . 
S. 141. An act granting an increase of pension to James W. 

Kinkead· 
S. 184.' An act granting an increase of pension to John Bart

lett; 
S. 825. An act iranting an increase of pension to Jesse 

Collins· . , 
s·. 826. An- act granting an increase of pension to John C. 

Bertolette; 
S. 830. An act granting an increase of pension to Thomas H. 

~luchmore. . 
S. 1420. Ali act granting an increase of pension to Gustavus 

S. Young; · 
S. _1794. An act granting an increase of pension to Joseph C. 

.Walkinshaw; 
S. 2074. An act granting an increase of pension to James A. 

Harper; 
S. 2189. An act granting an increase of pension to Joseph K. 

Arrnsb·ong ; 
S. 2419. An act gmnting an increase of pension to Jane M. 

B1nck; 
S. 257~. An act granting. an increase of pension to Thomas 

J. Lucas; 
s. 2707. An act granting an increase of pension to James 1\1. 

Clemens; 
. S. 2V13. An act granting an increase of pension to Elizabeth 
F. Given; 

S. 2828. Ail act granting an increase of pension to Phoebe E. 
J.~yd;:t; . 

S. 3074. ·An act granting an increase of pension to Isaac 
Dayisson; 

s. 3517. An act granting an increase of pension to John B. 
Hammer; 
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S. 3635. An act granting an increase of pension to John M. 
Godown; 

S. ·3939. An act granting an increase of pension to James 
Miller; 

S. 4075. An act granting an increase of pension to Charles M. 
Shepherd; 

S. 4121. An act granting an increase of pension to James D. 
Beasley; 

S. 4135. An act granting an increase of pension to Jane Fran
cis; 

S. 4159. An act granting an increase of pension to George W. _ 
Gray; 

S. 4239. An act granting an increase of pension to William H. 
McCann; . . 

S. 4392. An act granting an increase of pension to Samuel 
Hyatt; . 

S. 4600. An act granting an increase of pension to Nellie P. 
Newton; . 

S. 4691. An act granting an increase of pension to Leonard L. 
Lancaster; 

S. 4 722. An act granting an increase of pension to Martin V. 
Trough; 

S. 4760. An act granting an increase of pension to Ezekiel 
Riggs; 

S. 4823. An act granting an increase of pension to Mary 
1\Iartin; 

S. 4888. An act granting an increase of pension to Pierpont H. 
B. Moulton; 

S. 4897. An act granting an increase of pension to Reuben 
Allred; 

S. 5426. An act granting a pension to Henry 0. Kent; . 
S. 5432. An act granting an increase of pension to Elias Still-

w-ell; · 
S. 5451. An act granting an increase of pension to George W. 

Benedict; 
S. 5455. An ad granting an increase of pension to Jeanie G. 

Lyles; 
S. 5509. An act granting an increase of pension to Susie C. G. 

Seabury; 
S. 5523. An act granting an increase of pension to James 

Minnick· 
S. "5527. An act granting an increase of pension to John A. 

Kingman; · 
S. 5540. An act granting an increase of pension to Jerome 

Bradley; 
S. 5550. An act granting an increase of pension to Martin 

l\Iack; 
S. 5568. An act granting an irrcrease of pension to Flora B. 

Bonham; 
S. 5670. An act granting an increase of pension to James W. 

Stickley; 
S. 5698. An act granting an increase of pension to Martin 

Schubert; 
s: 5712. An r.ct granting an increase of pension to Sallie Dick

inson; 
S. 5727. An act granting an increase of pension to Jesse 

Woodruff; 
S. 5757. A1;_l act granting an increase of pension to William A. 

Luther; 
S. 5766. An act granting an increase of pension to Andrew S. 

GralJam; 
S. 5802. An act granting an increase of pension to Luther M. 

Bartlow; 
S. 5808. An act granting an increase of pension to William . 

Steele; 
S. 5809. An act" granting an increase of pension to Cyrus 

Wetherell; 
S. 5812. An act granting an increase of pension to William T. 

GralJam; 
S. 5815. An act granting an increase of pension to James Mc

Kim; 
S. 5841. An act granting an increase of pension to Nelson P. 

Smith; · 
S. 5842. An act granting an increase of pension to Thomas G. 

Pari lJ; 
S. 5836. An act granting an increase of pension to William V. 

Morrison ; 
S. 58G8. An act granting an increase of pension to Mary C. 

Buck; 
s., 5892. An act "granting an increase of pension to James Mc

Auliff; 
S. 5938. An act granting an increase of pension to Owen A. 

Willey; 
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· S. ·5939 . .An act granting an increase o1 pension to' George W. 
Hall; 

S. 5940 • .A.n ·act gr'anting an rncrease of pension to Jason R. C. 
Hoyt; 

S. 5941. .An act gr:anting an increase of pension to .Alma 
Yohum; 

· S. 5943 . .An act granting an increase of pension to Jared 
Prindle; 

S. 5953 . .An act granting an increase of pension to C)J.arles P. 
Thurston; -

S. 5958 . .An act granting an increase of pension to Mal'Y J. 
Bartlett; 

· S. 5961 . .An act granting an increase of pension to Warren P. 
Tenney; · 

S. 5975. .An act . grunting an increase of pension to Lucy 
Lytton; 

S. 6004. .An act granting an increase of pension to James 
Hulme; 

S. 6074 . .An act granting an increase of pension to William 
Smith; 

S. 608 . act granting an increase of pension to Leonard 
Delamater ; 

S. 6091 . .An act granting an increase of pension to William 
Welch ; 

S. 6092 . .An act granting an increase of pension to Elijah W. 
Gordon; 

S. 6094. An act granting an increase of pension to Ephraim W. 
llirrin~n; ' 

S. 6116 . .An act granting an increase of pension to Francis _M. 
Sams; 

S. 6130 . .An act granting an increase of pension to Charles L. 
Harmon; 

S. 6191 . .An act granting an increase of pension to Charles R. 
Van Norman· 
· · S. 6192. ~act granting an increase of pension to James Mc
Ginnis; 
· S. 6194. An act granting an increase of pension to William S. 

Moorehou e ; 
. S. 6195. An act granting an increase of pension to Frederick 

Feigley; · 
S. 6196. .An act granting an increase of pension to William C. 

Dickinson; 
· S. 6268. .An act granting a.n increase of pension to Adria M. S. 

Moale; and 
S. R. 88. Joint resolution authorizing the Secretary of War to 

furnish a condemned cannon to the board of regents of the Uni
versity of Minnesota, at Minneapolis, Minn., to be placed on 
campus as a memorial to students of said university . who 
served in Spanish war. 

JUDICIAL DISTRICTS IN OREGON. 
The PRESIDENT pro tempore laid before the Senate the 

request of the House of Representatives to furnish a duplicate 
engro sed copy of the bill (S. 2S5) to diYide the State of Oregon 
into two judicial P,istricts, and by unanimous consent the re
quest was ordered to be complied with: 

STATEHOOD· BILL. 

The PRESIDENT pro tempore. The Secretary will read the 
unanil).1ous-con ent agreement. 

The Secretary read the agreement made January 30, 1905, as 
follows: 

That general debate on the bill H. R. 14749, "An act to enable the 
l?eople of Oklahoma and of the Indian Territory to form a constitution 
and State government and be admitted into the Union on an equal 
footing with the original States; and to enable the people of New 
Mexico and of Arizona to form a constitution and State govemment 
and be admitted into the Union on an equal footing with the original 
States," shall close on 1onda.y next, li'el>ruary 6; that on Tuesday 
next, February 7, immediately upon the approval of the Journal, the 
Senate will proceed to the consideration of the amendments otiered 
or then to be o!Iered, and that debate upon each amendment shall 
be limited to ten . minutes for each Senator speaking thereon, and that 
before adjournment on •ruesday a vote shall be had upon the bill and 
8.11 am~ndments. This order shall not interfere with the Senate sitting 
as a court of Impeachment. 
. The Senate, as in Committee of the Whole, resumed the con
sideration of the bill (H. R. 14749) to enable the people of 
Oklahoma. and of the Indian Territory to form a constitution 
and State government and be admitted into the Union on an 
~qual footing with the original States; and to enable the people 
of New l\fexico and of Arizona to form a constitution and State 
government and be admitted into the Union on an equal footing 
with the original States. 

The PRESIDENT pro tempore. The bill is in the Senate as 
in Committee of the Whole and open to amendment. 

Mr. PERKINS. In connection with one of the. pending 
amendments I desire to present a joint resolution of the legis-
lature of California referring to it. · 

The PRESIDENT pro tempore. Is there objection to · its 
reception? · · · 

1\lr. G.A.LLING:Em.. I ask that it be read. 
The PRESIDENT pro tempore. It will be read. 
The Secretary rea.d as follows : 

[Telegram.] 

Senator GEORGE C. PERKINS. 
SacRAMENTO, CA.L.~ February 6, 1905. 

Washington, D. 0.: 
Assembly joint resolution No. 6, relative to statehood of Arizona and 

· New 'Mexico. 
Whereas the question of joint admis.sion to statehood of the Terri

tories of Arizona and New Mexico is a question now pending before 
Congress ; and 

Whereas the peoples of these respective Tet-rltories should be allowed 
to express their desires upon such joint statehood in each Territory 
separately : Therefore, 

Resolved by the assembly (the senate concurrin{]), That we request 
om· Senators and Representatives in Congress to use their influence to 
have such question submitted to the peoples of the respective 'J.'errl
tories separately and in such manner that if a majority of the pE>ople 
of either Territory do object to such joint statehood that the same be 
not imposed upon them ; and further 

R esolved, That a copy of these Tesolutions be immediately forwarded 
by telegraph to each of our Senators and Representatives in Congress 
and one to the President of the United States. , 

I hereby certify that the above is a true copy of resolution adopted 
by .the California legislature this day. 

CLIO LLOYD, 
Ohief Olerk of the Assembly. 

The PRESIDENT pro tempore. The bill is open to amend
ments as in Committee of the ·whole. 

Mr. BEVERIDGE. I suppose that the first thing in order is 
to consider the pending committee amendments that have been 
pa sed over. The first of these amendments is on page 5, be
ginning at line 8 and ending at line 15, inclusive. 

'l'he PRESIDENT pro tempore. The amendment will be read. 
The SECRETARY. On page 5, line 8, after the word "prohib

ited," the Committee on Territories propose to insert the follow
ing proviso : 

Pf·ov£ded, That the sale, barter, or giving away, except for mechanical, 
medicinal, or scientific purposes, of intoxicating liquors within that part 
of said State heretofore known as the Indian Territory or other Indian 
reservations within said State be prohibited for a period of ten years 
from the date of admission of said State, and thereafter until after the 
legislature of said State shall otherwise provide. 

:Mr. GALLINGER. Mr. President, I submit the following as 
a substitute for the committee amendment, on which I desire to 
be heard very briefly. 

The PRESIDEN'I' pro tempore. The Senator from New 
Hampshire submits an amendment to the amendment of the 
committee. 

:Mr. BEVERIDGE. Mr. President, I wish to say a word just 
at this juncture. 

On Saturday notice was given by the Senator from Texas 
[Mr. BAILEY] that it might be that to-day he would request an 
extension and modification of the unanimous-consent agreement 
of the ten-minute rule to permit him to speak twenty minutes 
possibly, and it was suggested by other Senators and by the 
chairman of the Committee on Territories that that would be 
agreeable. That indicated agreement is to be adhered to so fur 
a::; that Senator is concerned, and I have no doubt there will be 
no objection to some person who is for the bill occupying the 
same length of time; but I thought it fair at this juncture' to 
say that, with this exception, the committee does ilot feel that 
it should consent to any other modification of the ten-minute 
rule. 

The PRESIDENT pro tempore. The Secretary will read the 
amendment of the Senator from New Hampshire proposed to the 
amendment of the committee. 

The SECRETARY. After the word "prohibited," in line 8, page 
5, substitute a period for the colon and strike out all thereafter 
down to and including the word " provide" in line 15 and in
sert in lieu thereof the following : 

The manufacture, sale, barter, or giving away of intoxicating liquors 
within this State is hereby prohibited for a period of twenty-one years 
after the date of the admission of this State into the Union, ·and there
after until the people of this State shall otherwise pr<>vlde by amend
ment of this constitution in the manner prescribed herein. Any per
son who shall manufacture, sell, barter, . or give away any intoxicating 
liquor of any kind, including beer, ale, and wine, contrary to the pro
visions of this section, is hereby declared to be guilty of a misdemeanor, 
and upon conviction thereof before any court of competent jurisdic
tion shall be punished by imprisonment for not less than thirty days nor 
more than one hundred days, and by a fine of not les than 50 nor more 
than $200 for each offense; and upon the admission of this State into the 
union the provisions of this section shall be immediately enforceable 
in the courts of this State. 

l\Ir. GALLINGER. l\fr. President, I gave notice a few days 
ago of a proposed substitute for the committee amendment which 
im·olved in its provisions Federal jurisdiction over tbis ques
tion during the period of twenty-one years. The Senator from 
Missouri [l\Ir. STONE] offered an amendment to my amend-



' 

1905. OONGRESSIONAL RECORD-SENATE. 19'71 
ment which eliminates Federal jurisdiction, but makes it a. 
misdemeanor, punishable by fine and imprisonment, as is stated 
in the amendment just read. I have incorporated the amend
ment proposed by the-Senator from Missouri in my amendment, 
and that is the form in which it is now presented to the Senate. 

Mr. President, there is a great deal of interest in this matter, 
not only the proposed new State, but throughout the land as 
well. I have on my desk this morning from Oklahoma, the pro
posed new State, various petitions which will indicate how 
deeply the people feel. 

Here is a petition signed by Mrs. J. H. Tannehill and 2,269 
other women of Oklahoma, memorializing the Senate that in 
providing statehood for Oklahoma we shall incorporate in the 
enabling act a clause excluding the manufacture and sale of a11 
intoxicating liquors. I will not spread this petition out, for 
the reason that it is 105 feet long and would be a little bur
densome. 

I have here another petition signed by George H. 1\IcChaney 
and 2,852 other voters, making the same prayer for Oklahoma. 

I have another petition from the following churches: 1\Ietho· 
dist Episcopal Church South, Asher, Okla., 53 members; Salem 
Missionary Baptist 0hurch, llocky, Okla., 190 members; Metho
dist Episcopal Church, 'Voodward, Okla., 70 members; Mis
sionary Baptist Church, Rock Creek, Okla., 134 members; Con
gregational Church, Forest, Lincoln County, Okla., 41 members; 
Rock Island A venue Methodist Episcopal Church, Elreno, 
Okla., 230 members, and so on, with a total membership of 
3,186 persons, praying that we ·wm not forget to give those 
people prohibition. _ 

I have another petition from Oklahoma signed by Rev. 
,V. M. P. Ripley and 413 other voters; another petition signed 
by Mrs. Annela '.rigord and 716 other women; and a petition 
signed by Mr. Odie G. King and 629 young people and children 
in Oklahoma, praying for prohibition in the new State. 

Now, 1\Ir. President, I think if Senators will examine the 
amendment I have submitted many of the objections that were 
urged to the original amendment will disappear, inasmuch as 
Federal jurisdiction, which I think might properly be exer·· 
cised and which I argued for the other day, has been elimi
nated, and the amendment simpy provides that our treaty 
stipulations with these 'people shall be continued and that tlley 

. shall not be subjected to the disastrous influences of strong 
drink. 

To be entirely frank, 1\Ir. President, so that the Senate may 
not be misled, the amendment that has been offered extends 
prohibition throughout the entire new State. I hope it may be 
adopted in that form, for the reason that it will be more easily 
enforceabe, inasmuch as they have courts already in Oklahoma 
and not any courts in the Indian Territory. 

1\Ir. CULLOM. It extends the time. 
1\Ir. GALLINGER. It extends the time. I trust the pro

posed substitute may be adopted instead of the amendment sub
mitted by the committee, which amendment, 1\Ir. President, as I 
showed the other day, will be utterly inadequate, and will not 
result in the desire that I feel sure the committee itself has to 
protect these people from the disastrous influences of strong · 
drink. 

The PRESIDENT pro tempore. The question is on the 
amendment to the amendment. 

1\Ir. l\IORGAN. Let the amendment be read. 
Mr. BEVERIDGE. Let it be reported. 
The PRESIDENT pro tempore. The amendment will be 

again read. 
The Secretary again read the amendment to the amendment. 
Mr. MORGAN. I move to amend the amendment by insert

ing, after the word " wine," the words " except of domestic 
growth and production." 

1.'he PRESIDENT pro tempore. That amendment would not 
now be in order. It would be an amendment in the second 
degree . 

.1\Ir. CULLOM. It is not in order just now. 
The PRESIDENT pro tempore. It is not in order at this 

time. It would be in order if the pending amendment to the 
amendment should be adopted. 

Mr. McLAURIN. Mr. President, I have no objection to the 
prohibition of the sale of intoxicants and strong drink in the 
State of Oklahoma, if such a State shnll be admitted, but I do 
object to its being done by act of Congress. The Congress of 
the United States would not undertake to make a law regulat
ing the police power or making police regulations for any other 
State. Such a law would be declared by the courts to be un
constitutional. · 

I do not believe that there should be a Union of States of un
equal rights. It is a dangerous thing for the Government. It 
is contrary to the principles upon which the Government was 

formed. Every State ought to have the rights of every other 
State when it is admitted into the Union. 

I therefore oppose this amendment, not because I am op
posed to prohibition, as I said, of the sale of intoxicating 
liq_vors or strong drink in the proposed State, but because I do 
not believe the Congress of the -United States ought to pass an 
act that is to have any force in the newly created State, that 
could not, under the Constitution, have force and effect in any 
other State in the Union, if it were attempted to be enacted by 
the Congress of the United States. 

Mr. STONE. 1\fr. President, I supposed that what the Sena
tor from New Hampshire [1\fr. GALLINGER] said in support of 
the amendment he offers was all that need be said on that sub
ject. I arise not f>O much to supplement what that Senator said 
as to answer what the Senator from Mississippi [Mr. Mc
LAURIN] has said, and not so much to answer him as to correct 
what I thinK is a misapprehension on his part. · 

I believe as strongly as the Senator from Mississippi or any 
other Senator in upholding all the reserved rights of the States. 
I am as much opposed as any man to invading what all of us 
understand to be the rights and privileges of the States. But 
I do not think this amendment open to that criticism. I do not 
think it would encroach upon any right guaranteed to or re
served by the States. Undoubtedly Congress has the right to 
prescribe the conditions upon . which a Territory shall be ad
mitted as :::. State into the Union. Unusual conditions, or those 
which would tend to impair the rights of the State or to under
mine our theory of government, ought not to be imposed. But 
nothing of that kind is involved in this amendment. The thing 
proposed by this amendment is neither improper nor unusual. 
The same thing bas been done already by different States. 

l\Ir. -McLAURIN. Will the Senator allow me to ask him a 
question? · 

.1\Ir. STO.:. ·E. Certainly; only my time is limited. 
1\fr. McLAURIN. If such an act as this should be applied 

to the State of Missouri and no other State in the Union, does 
the Senator think that that would be in accordance with the 
principles uf the Government'/ 

Mr. STONE. 1\fr. President, I do not think that Congress 
could now pass an act like this for the State of ·Missouri and 
enforce it. I do not think it would be within the constitutional 
power of Congress to enact a purely police regulation for en
forcement within a State. But that is not the question here. 
His not proposed to have Congress do that in this instance. 

Mr. :McLAURIN. Will the Senator allow me to ask him one 
other queation? 

1\fr. STONE. Certainly; but I ask the Senator to be brief. 
Mr. McLAURIN. Yes, sir; I will be brief. Does the Sen

ator think the State of Missouri should have any right that 
any other State of the Union should not have? In other 
words, does the Senator from Missouri think that the State of 
Missouri should have any right that the State of Oklahoma 
should not have, if it were admitted into the Union as a State? 

1\Ir. STONE. I do not think the State of Missouri sQ.ould 
have a single right that the State of Oklahoma should not enjoy 
to the fullest extent. 'Ve are absolutely agreed upon that. 
Mr. President, the conditions here are peculiar and unusual. 
The emergency is great for some protective legislation of tllis 
kind. 'Vhat is the proposition before us? 

It is that the people of the two Territories shall incorporate 
in their constitution a provision that the manufacture and sale 
of intoxicants shall be prohibited, and this is made a condition 
precedent for the admission of the State. Congress clearly has 
a right to impose that condition. The thing to be prohibited 
sllould be prohibited, as all agree. We have prohibited polyg
amy and slavery in new States, and why not whisky? Ordi
nat·ily I am opposed to sumptuary laws of this kind, but under 
tlle circumstances facing us in this instance I believe this 
amendment should carry. 

The people are to vote upon the proposition to put this clause 
in their constitution. After the admission of the State the 
people can change the constitution if they wish. Notlling 
would stand in the way of changing the constitution in this 
particular, or in any particular, except the question of good 
faith. 

This is not an attempt by Congressional act to impose a police 
regulation upon the people of the State. We simply require 
the insertion of this clause in the constitution as a condition 
precedent for the admission of the State; and after the State 
is admitted, having started them upon this line, we then leave 
the continuation of the policy so established to the people of the 
State. They can continue the prohibition or end it, as they 
please. We simply start the State on this road. 

Mr. President, some legislation of this kind is imperative 
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because of the peculiar conditions prevailing in those Terri
tories. 

Mr~ 1\IORGA.l~. Mr. President, the proviso for which the 
Senator from New Hampshire proposes a substitute reads as 
follows: 

Provided, That the sale, barter, or giving away, except for mecb~n
fcal, medicinal, or scientific purposes oi intoxicatin~ liquors within 
that part of said State heretofore known as the Ind1an Territory or 
other Indian reservations within said State, be prohibited for a period 
of tE.>n years f1·om the date of admission o.f said State, and hereafter 
until after the legislature of said State shall otherwise provide. 

If that was extended to the entire State of Oklahoma I would 
not object to it, but it is applied only to the Indian Territory 
part of it. 

The Senator from New Hampshire has offered a substitute 
which applies to the entire State. That part of it I approve. 
I would vote for it but for one expression in · it, and that is the 
expression which seems to be intended to prevent the produc
tion of grapes and the manufacture of wine by the people in 
any part of that State, a very important industry, which we are 
choking to death, for which the people of this country will have 
great use after a while, if they bave not got it now, to make light 
w-ines as a substitute for whisky. 

The Senator from Mississippi objects that this is producing an 
unequal condition between the States of the Union. There is a 
very distinct affi1·mation in the bill that these States, when ad
mitted, shall be admitted on terms of perfect equality with the 
other States in the Union. We all knQ.w that the substance of 
the bill, its provisions in various particulars, was against that 
declaration, and that if the substance of the bill · is voted it is 
impossible that this State shall be admitted on terms of equality 
with the other States of the Union. As the vote proceeds these 
points will come out one after the other, until it will be per
fectly obvious and manifest before the whole world that the 
Senate is admitting by a declaration that these States shall be 
admitted into the Union on terms of equality with the other 
States simply to cover up the inequalities we vote into the body 
of the bill. 

Now, there is another provision here that the Senato1· from 
Mississippi seems not to have noticed. It is a proviso to the 
first section : 

Pt·ovided, That nothing contained in the said constitution shall be 
construl'd to limit or irupair the rights of person or property pertain
ing to the Indians of said Territories (so long as such rights shall 
remain unextinguished)-

I do not suppQse they would have much effect after they were 
extinguished, but it seems to have been thought necessary to 
kill them even after they were dead-
or to limit or affect the authority of the Government of the United 
States to make any law or regulation respecting such Indians, their 
lands, property, Ol' other rights by treaties, agreement, law, or other
wise, which it would have been competent to make if this act bad never 
passed. 

If that provision remains in the bill, of course Congress will 
have fore\er just the same power over these Indians that it has 
to-day, to segregate one-half of the State of Oklahoma and keep 
them under the legislative power of Congress as to the things 
that now concern the Indians in that Territory. 

1\Ir. President, that reservation of authority over one-half, 
say, of the population of Oklahoma is not such a thing as can 
be found in any other constitution of any State or organization, 
even of a 'Territory, in the United States. It is an inequality 
ihat boldly juts out, and it is utterly inconsistent and absolutely 
irreconcilable with the idea that these people coming into the 
Union with these clogs upon them are the equals of the people of 
the United States, or that they are enjoying the rights of State
hood which we undertake to guarantee to all the tJalance of the 
people in that State except these. 

I do not understand how it is possible to admit a State 
into the American Union one-half of whose people shall remain 
subject to the jurisdiction of the Congress of the United States 
exactly on the same terms that the Indians of this country are 
subjed to the jurisdiction of Congress at this moment of time. 

I do not care to debate the proposition, Mr. President. I 
ha\e not time to do it. I merely think that the statement of it 
is enough to arouse the attention of the Senate to an absurdity 
that we are putting into the bill, that of retaining over all these 
Indians all the rights of the Go\ernment of the United States to 
conh·ol them as at this time for an indefinite period, and thereby 
subjecting them to inequality and to the loss of their consti
tutional rights. 

Mr. 1\IcLAURIN. Mr. President--
Ur. BEVERIDGE. Under the unanimous-consent agreement 

the Senator bas addressed the Senate once. I am sorry to in
terrupt him. 

1\Ir. :MoLAURIN. I only--
The PRESIDENT pro tempore. The Senator ean not be rec

ognized more than once on any given amendment. 

Mr. McLAURIN. I merely wish to make an answer to what 
was stated by the Senator from 1\fissouri--

1\fr. BEVERIDGE. I wish to say for the benefit of the Sena
tor that there is no discourtesy whatever in this proceeding. 
We are under the ten-minute rule, which was made by the unan
imous-consent agreement. I have said that I would consent 
that it may be suspended in one case only, which was asked for 
last Saturday, in case that Senator desires it, and, of course, the 
same time to be allowed to this side, but otherwise the commit
tee could not consent to a further extension of the unanimous
consent agreement. That is what I wanted to explain to the 
Senator. 

Mr. CLAY. I should like to ask the Senator from Indiana a 
question, with his pm·mission, as to the construction placed on 
this amendment by the Committee on Territories. '.rhe con
struction placed on the amendment by the committee ought not 
to be misunderstood. Lines 7 and 8 provide that-

The sale, barter, or giving of intoxicating liquors to Indians are 
forever prohibited. 

The proviso says : 
That the sale, barter, or giving away, except . for mechanical, medic

inal, or scientific purposes, of intoxicating liquors within that part of 
said State heretofore known as the Indian Territory or other Indian 
reservations within said State be prohibited for a period of ten years 
from the date of admission of said State, and thereafter until after 
the legislature of said State shall otherwise provide. 

Now, I want to see if I understand the committee. Do I un
derstand this language to mean that so far as the barter, sale, 
or giving away of intoxicating liquors to Indians is concerned · 
it is forever prohibited, and that then the question of the sale 
or barter of intoxicating liquors to other persons than Indians, 
after a period of ten years, is left to the legislature of that State; 
that the legislature can not provide at any time for the sale or 
giving away of liquors to Indians, but it may provide for the 
giving away or the sale of liquors to other persons than Indians? 
I desire to ask the Senator if that is the construction the com
mittee places on that language? 

Mr. BEVERIDGE. Mr. President, in answer to the Senator 
from Georgia, and not in my own time at all, I will state that 
the Senator has substantially stated what I think the language 
plainly means, and certainly what the committee understands, 
to wit, that for a period of ten years the sale, barter, or giving 
away of intoxicating liquors is prohibited as to everybody, and 
that thereafter it is within the option of the legislature to say, 
whether it shall be given, sold, or bartered away to anybody 
but Indians, but that as to Indians it is prohibited forever. · 

Mr. CLAY. '.rhen I will ask the Senator from New Hampshire 
a question in regard to his · amendment. I understand the 
amendment of the senior Senator from New Hampshire to 
change the ·period from ten years to twenty-one years. Do I 
understand that his amendment simply strikes out the proviso 
beginning in line 8 and ending in line 15, and leaves then the 
same provision in the bill in regard to the probibiton of the sale 
of liquors to Indians hereafter? 

1\Ir. GALLINGER. Ob, yes; that is absolutely prohibited by 
Federal law. · 

1\Ir. CLAY. Then if the amendment of the Senator from New 
Hampshire should be adopted it simply strikes out the proviso 
and does not interfere with the text of the bill? 

Mr. GALLINGER. It does not affect the remainder of the 
text. 

1\.Ir. CARMACK. 1\Ir. President, I did not vote for the amend
ment offered by the Senator from New Hampshire the other 
day, because I did not believe that the Federal Government 
could rightly extend the exercise of police power within the 
boundaries of a State, while I was entirely in sympathy with 
the object sought to be accomplished by the Senator from New 
Hampshire, and am willing to go as far as possible to accomp
lish that end. 

We have incurred certain treaty obligations with those In
dians with respect to the sale of liquor, and it is the duty of 
the Government to discharge those obligations. Whenever the 
Indians become citizens of the United States and of a State, of 
course all treaties with them are at an end. There can be no 
such thing as a subsisting treaty between the United States and 
its own citizens. But so long as that Tenitory is kept in the 
condition of a Ten·itory ·the United States by the exercise of 
its own police powers may discharge the obligations of the 
treaties. It can not, of course, surrender its power to another 
government and then claim the right by reason of the obliga
tion of the treaty. It must keep itself in a condition to per
form the obligation of that h·enty. To do that Congress has 
a perfect right to say to the people of that Territory, " ·we must 
prevent the sale of whisky within the Territory, and in order 
to do that we must keep you in a Territorial condition, or if 
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you wish statehood in the Union you must gi"te us assurance 
that you will discharge those obligations." 

For that reason I am willing to vote for a provision which 
will require the people of that Territory upon their admission 
to statehood to put in their constitution a prohibition of the sale 
of whisky to the Indians. 

:Mr. TELLER. Mr. President, I am in thorough sympathy 
.with the purpose of this amendment, if I understand it. I do 
not for a moment doubt our authority to say to the people of 
that section of the country that if they want to be admitted 
they must bring us a constitution prohibiting the manufacture 
and sale of intoxicating drinks. 

With that, 1\Ir. President, my trouble begins. As I said, I 
have no question about our authority to exact that, and if they 
do not present such a constitution as we think they ought to, we 
reject it. But when we have accepted that constitution with 
that provision in it, and it becomes a State, the question pre
sented is, Can we compel by any metllod whatever, moral or 
forcible, the continuance in the constitution of that provision? 

Mr. President, I have no difficulty in voting for this proposi
tion, but I have great doubt that this pro"tision inserted in the 
constitution will do what the mover of it and what many others 
hope and expect it will do. But I shall vote for it without com
mitting myself to the question of the power of the· State of 
Oklahoma after it is admitted to change it, if it sees :fit. That 
I will leave to the moral sense of the people who insert it in 
their constitution. 

l\lr. BAILEY. Mr. President, I shall not vote for this or any 
other similar provision, because it is a perfectly plain attempt 
to substitute the will of Congress for the will of the people in 
this proposed new State with respect to a purely police regula
tion. There is not a Senator in this Chamber who will venture 
to declare that Congress could pass any law regulating or con
trolling the sale of whisky in any State of this Union, yet we 
take advantage of the peculiar situation of this new State to tell 
it that unless it does, not its will, but our will, upon a purely 
domestic matter, we deny it admission to the sisterhood. 

I take it that I am one of the few Senators in this body who 
have publicly and actively supported a constitutional amend
ment to prohibit the sale of intoxicating liquors in the States 
from which we come. I not only supported that amendment 
once, but I would support it as often as it might be proposed, 
because I am clearly of the opinion that the sale of intoxicating 
liquors falls within Jefferson's third class of his famous defi
nition of pursuit, and I am persuaded that no man possesses the 
natural right to p'ursue an occupation that produces all harm 
and no good. Such a pursuit ought to be prohibited. If I were 
a member of the constitutional convention which is to frame the 
organic law of ·this new Commonwealth, I would zealously sup
port a provision like this ; but I will not vote that Congress 
shall do by the indirect method of a condition what every Sena
tor confesses it could not directly do. If this kind of legisla
tion is to be continued, then Congress, by imposing conditions 
on appropriations, by imposing conditions upon other public 
enactments, can usurp to · itself almost the entire police power ' 
of the State. 

Mr. President, I do not shield myself behind the proposition 
that I would seek to protect the Indian from the evil conse
quences of the liquor trade. I would infinitely . rather protect 
the 700,000 white men there than the 20,000 blanket Indians. 
fl'hcre is much· of maudlin sentimentality about the Indians in 
the Indian Territory. I regret that it is true; but I know it to 
be as true as fate that the Indian's doom in that land has been 
sealed, and sealed by Congress. 

When you destroyed his tribal relations, when you repealed 
the laws that held the white man from his ·country, you signed 
the Indian's death warrant. You knew, and I know, that the 
Indian can no more stand against the advancing tide of civiliza
tion than could the snow piled upon our streets remain unmelted 
in the summer's sun. I do riot pretend ability to fathom the 
inscrutable decrees of fate; I do not pretend to know why it is 
true, but I know tllat in legislating for the Indian in that coun
try you are legislating for a day only, yet you are enacting law 
that may bind and fetter the will of the white American citi
zens there through all the years to come. 

l\fr. President, I shall take great pleasure in voting against 
this amendment. . 

1\Ir. CARMACK. l\fr. President, I ask that the amendment 
may be again read. 

The PRESIDENT pro tempore. The amendment will be read. 
'l'he Secretary read the amendment of l\Ir. GALLINGER, as modi

fied. to the amendment of the committee on page 5. 
The PRESIDENT pro tempore. The question is on the 

amendment proposed by the Senator from New Hampshire (Mr. 
GALLINGER] to the amendment of the committee. 

·:M:r. BATE. l'IIr. President, only a word. I understand that 
this amendment is a modification of the amendment of the com· 
mittee as found in the printed bill. As I understand, the only 
difference is that the amendment of the Senator · from New 
Hampshire increases the period from ten to twenty-one years, 
but it does not affect the principle at all, for the same principle 
is in"tolved in ten years now in the bill as in the twenty-one 
years. 

The PRESIDENT pro tempore. The question is on the 
amendment of the Senator from New Hampshire [Mr. GAL
LINGER] to the amendment of the committee. 

1\Ir. GALLINGER. Let us have the yeas and nays on that, 
l\fr. President. · 

The yeas and nays were ordered. 
1\Ir. DANIEL. I ask that the amendment may be again read. 
The PRESIDENT pro tempore. The amendment will be again 

read. 
'l'he Secretary again read the amendment to tile amendment. 
Mr. BACON. Mr. President, that is an exceedingly importu.nt 

amendment, which I think has not been printed. 
l\Ir. CULBERSON. Yes; it has been printed. 
1\Ir. BACON. I beg pardon; I was mistaken. The copy from 

which the Secretary read was a typewritten copy, and I sup
posed from that that it had not been printed. 

1\fr. STONE. A portion of it has not been printed. 
l\Ir. BACON. It has not been printed? 
l\Ir. GALLINGER. I will say to the Senator from Georgia, 

if I may be permitted, that it is my original amendment, which 
bas been printed, changed in a few words, the amendment sub
mitted by the Senator from Missouri [:Mr. STOl\'E] being substi
tuted for a part of my original amendment. It has all been 
printed, as a matter of fact. 

l\Ir. BACON. As it is impossible to catch the full import of 
the amendment upon merely hearing it read, I desire to ask 
if this is intended to be a section of the constitution of the new 
State which is required as a condition precedent to admission 
that they shall have in their constitution? Is that it? 

l\1r. GALLINGER. That is the fact. 
Mr. BACON. The language that is used, as well as I cQuld 

catch it, might be construed by the casual hearer, if not the 
reader, as a. requirement by United States statute. 

I simply wish to say for myself, Mr. President, a'S has been 
said by a number of other Senators, that I am in thorough sym
pathy with the desire to do whatever may be required to protect 
the Indians from the liquor traffic, which I recognize as a great 
curse to them whenever they are subjected to it, even more so 
to them than to the white people. At the same time it is impos
sible for me to vote for the amendment, as drastic as it appears 
to be, when I have not e"ten had an opportunity to read it. It 
seems to have the same end in view as the committee amend
ment. Therefore I shall content myself with supporting the 
amendment proposed by the committee and shall "tote against 
this amendment. 

1\Ir. FORAKER. I understood the Senator from Georgia [Mr. 
BACON] to inquire of the Senator from New Hampshire [Mr. 
GALLI -aER] whether this amendment, if it be adopted, is to be 
a part of the constitUtion of the new State. I do not so under
stand it. The bill provides for a constitution and also provides 
for an irrevocable ordinance. The constitution is one thing, 
to be voted on by the people, and the ordinance is another thing, 
to be adopted simply by the convention. 

1\Ir. BACON. I understand, then, that it will not be a part 
of the constitution, but will be an ordinance, to be ordained by 
the same authority that is to make the constitution. 

Mr. FORAKER. I understood the amendment when it was 
read to be that kind of a proposition; and I intend to vote 
against it, 1\Ir. President, because I agree with the contention 
that has been made, that it is not competent for Congress to 
undertake to legislate in this way about a purely police regula
tion or a domestic matter. It is on the legal aspects of the 
case entirely that my vote shall be cast. I quite agree with 
other Senators that it is for the people to protect themselves by 
that kind of legislation, and that it is something we must in
·trust to them. 

The proposition of this bill is to admit this new State on an 
equal footing with the original States; and it is not competent 
for us to do that and at the same time restrict them by under
taking to legislate in advance for them about domestic matters. 

1\lr. HEYBURN. Mr. President, I am in sympathy with the 
sentiment represented by this amendment, but I am compelled 
to vote against it, because I do not believe we have power or 
can exercise power over State courts in the enforcement of 
la,vs or ordinances provided for by Congress. When a Terri
tory becomes a. -state the courts are under .the absolute control 
of the State. It has been held~and it is the law-ti;at it is nC't 
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competent for Congress to confer jurisdiction to the extent of 
compelling State courts to act. Congress may give permission 
to them to act, but it can not compel them to exercise such 
jurisdiction. That being the law, then, I can not see my way 
clear at this time to vote for an amendment providing that the 
State courts shall enforce this provision relating to a purely 
domestic matter. We may legislate that United States courts 
shall have jurisdiction, but we can not provide that the State 
courts shall exercise jurisdiction. It is purely upon that single 
objection that I shall be compelled to oppose this amendment, 
the object of which I am thoroughly in sympathy with. · 
. Mr. MALLORY. Mr. President, in my humble judgment we 

have no more right to impose the restrictions sought to be im
posed on the people of Oklahoma by the amendment proposed 
by the Senator from New Hampshire [Mr. GALLINGER] than we 
have to impose those in the one offered by the committee. I 
think both of them are beyond our moral right. At the same 
time; Mr. President, I have sympathy with the purpose sought 
to be accomplished, and I believe that the amendment proposed 
by the Senator from New Hampshire is in that respect an im
provement on that proposed by the committee, and I shall yote 
for the adoption of the amendment proposed by the Senator 
from New Hampshire. But, Mr. President, if that amendment 
should be adopted, I should vote against its becoming a part of 
the bill, and, in any event, I should vote against either amend
ment becoming a part of the proposed measure. 

Mt·. BATE. Mr. President, one of the objections that I have 
to the bill, for I have many, although I have favored it in some 
respects, is that this bill unites the Indian Territory with Okla
homa. If the bill provided for the admission of Oklahoma 
aJone, my vote would be in favor of it and against this amend
ment, but here is the Indian Territory . which, under this bill 
as it now stands, it is proposed to be united to Oklahoma. I 
want to do everything possible to protect the Indians in this 
regard, and to that end I would keep them in Territorial form 
under the control of the United States Government as a Terri
tory. But I object to the union of the two Territories, and 
think different government is required for Indian Territory 
to that required for Oklahoma, and on this theory I vote. 

Mr. LODGE. Mr. President, I rise to a question of order. 
I am afraid I misunderstood the rule. Are we not proceeding 
under the ten-minute rule, and is it not the understanding 
that each Senator is to speak only once on an amendment? 

The PRESIDENT pro tempore. That is correct. 
Mr. BEVERIDGE. The Senator from Tennessee [1\Ir. BATE] 

has spoken twice. 
.M.r. SPOONER. 1\Ir. President, a single word upon this 

amendment. The argument against the amendment seems to 
me very much like an argument against the bill. On general 
principles, a people unfitted to come into the Union on an 
equality, so far as sovereignty is concerned, with the other 
States, is obviously unfitted to come .into the Union at all. 
There is no doubt of the fitness of Oklahoma to come into the 
Union as a State ; there is no doubt about the fitness of the great 
mass of the people of the Indian Tenitory to come into the 
Union as a State with Oklahoma; but the situation is a pe
culiar one. It seems to be one calling ·for a condition some
what unique, and which would not have been thought of hitherto 
as to any State. 

The power of Congress to impose conditions has been many 
times, in one way or another, exercised. The Constitution of 
the United States recognized slavery, but, in some instances, 
States were admitted upon condition that the constitution 
which they adopted should contain a provision against slavery, 
or involuntary servitude. This whole trouble-not all of it, but 
part of it-is, as has been ·stated by the Senator from Texas 
[1\Ir. BAILEY], due, I think, to the absolutely improvident pol
icy of Congress in dealing with the Indians. So long as the 
tribal relations were preserved, so long as the Indian re
mained a ward of the Government, it needed .no reservation in 
a constitution nor in an organic act to authorize the Goyernment 
of the United States to deul with the subject of the barter and 
sale of intoxicating liquors to Indians within a State; but when 
Congress adopted the policy of making every Indian, the mo
ment he received an allotment of land in severalty, a citizen of 
the United States and a citizen of the State, the situation 
changed, and the necessities of it, so far as this legislation is 
conce1~ed, changed. , 

There are, I am told by my friend from Indiana [Mr. BEv
ERIDGE], 80,000 Indians in the Indian Territory. No man needs 
to be told that in the interest of the Indians and in the interest 
of the white people among whom the Indian is found, so far 
as it is possible, intoxicating drink must be kept from his lips. 
There is an Indian reservation, I think, in Oklahoma. 

Mr. BEVERIDGE. There are two. 

Mr. SPQONER. There are two reservations, the Senator 
says. As soon as allotments are made to those Indians, if any 
are to be made, their tribal relation probably ceases and they 
become citizens of the United States. · 

The proviso which I find on page 5 is as follows: 
. Provided._ That the sale, barter, or giving away, except for mechan
Ical, medicrnal, or scientific purposes, of intoxicating liquors within 
that part of said State heretofore known as the Indian •.rerritory or 
other Indian reservations within said State be prohibited for a period 
of ten years from the date of admission of said State, etc. 

The line between the two parts of the new State will be an 
imaginary line. It is an impossibility to protect the Indians 
in part of a State not a reservation any longer and not under 
the control of the Government of the United States any longer 
from this dangerous and inevitable indulgence. To make the 
sale of liquor free in one part of the State and prohibit it 
in another part of the State is a vain attempt to secure the 
object which alone can justify either of these propositions. 

So I can see but one way to protect the Indians and to pro
tect the white people in the State of Oklahoma from the free 
use by Indians of intoxicating drink and the violence and out
rages which often follow, and that is for a time to prohibit 
its manufacture, barter, and sale among the whole people of 
that Commonwealth. If it were forever prohibited, I would 
not vote for it. It is with .difficulty that one can tolerate 
the notion that one State in this Union shall be for any pe
riod inferior in State sovereignty-! mean in the exercise of 
the powers confessedly within the sovereignty of a State-to 
all the other States in the Union; but at the expiration of · 
this period this amendment leaves it free to the people of Okla
homa to change their constitution and to remove this restric
tion. Under the circumstances, yielding only to a situation 
which seems to demand it if these people are to be admitted 
into the Union at all, I shall vote for the amendment. 

l\fr. CARMACK. Mr. President, I will ask the Senator from 
Inruana--

The PRESIDENT pro tempore. Has not the Senator ad
dressed the Senate once on this amendment? 

l\Ir. CARMACK. I rise to make an inquiry. . 
Mr. BEVERIDGE. I am sorry that the committee feels 

constrained to adhere to the unanimous-consent agreement, ex· 
cept in the instanc~ specified at the beginning of the session. 

Mr. CARMACK. Very welL 
'l'he PRESIDENT pro tempore. The yeas and nays having 

been ordered, the Secretary will call the roll on the amendment 
of the Senator from New Hampshire [Mr. GALLINGER] to the 
amendment of the committee. 

'l'he Secretary proceeded to call the roll. 
.Mr. DILLINGHAM (when his name was called). I haye a 

general pair with the Senator from South Carolina [Mr. '.riLL
MAN], who, I understand, is detained to-day by illness; but I 
propose .to transfer my pair with him to the Senator from Con
necticut [Mr. IIA.wLEY], and vote. I vote "yen." 

l\Ir. GORMAN. 1\Ir. President, I am aware that there has 
grown up in this body a custom of transferring pairs, but, as a 
rule, that has been intended only to apply to questions where we 
are divided by partY lines. In this particular case the Senator 
from South Carolina--

l\Ir. LODGE. Mr. President, I ask if debate is in order during 
the calling of the roll? 

The PRESIDENT pro tempore. It is not. 
l\Ir. GORMAN. As I understand, it is a universal rule in the 

matter of pairs that a statement is in order. 
l\Ir. LODGE. Pairs are a matter only recognized by Senators 

themselves. I make the point of order that no debate is in 
order at this stage. 

The PRESIDENT pro tempore. The Chair sustains the point 
of order that debate is not in order. 

Mr. GORMAN. I shall seek an opportunity later on to make 
the statement I was about to make. 

l\fr. PENROSE (when Mr. KNox's name was called). My 
colleague [Mr. KNox] is unavoidably absent on account of sick
ness, and will not be present upon any of the votes on this bill 
or the amendments thereto. 

l\Ir. PETTUS (when his name was called). I have a general 
pair with the junior Senator from Massachusetts [Mr. CRANE], 
and therefore withhold my vote. 

Mr. SCOTT (when his name was called). I have a general 
pair with the Senator from Florida [l\fr. TALIAFERRO]. I desire 
to transfer my pair, and ask it to stand during this and subse
quent roll calls to-day with the senior Senatrr from Rhode 
Island [Mr. ALDRICH]. 

The roll call was concluded. 
Mr. vV .A.RREN. I ask if the senior Senator from 1\!ississippi 

[l\fr. MONEY] has voted? 

' 
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The PRESIDID1\1T pro tempore. The Chair is informed that 

he bas not voted. 
Mr. 'V A.RREN. Then I withhold my vote, as I am paired 

.with that Senator. 
Mr. KEAN. I suggest to the Senator from Wyoming that be 

transfer his pair. . 
1\Ir. ALLISON. My colleague [Mr. DOLLIVER] is temporarily 

detained from the Chamber on a pressing matter. If he were 
here, I am quite sure be would vote" yea." 

1\Ir. GAMBLEJ (after having voted in the affirmative) . I ask 
whether the junior Senator from Nevada [Mr. NEWLANDS] has 
voted? 

The PRESIDIDNT pro tempore. The Chair is informed that 
be bas not voted. 

Mr. GA1\IBLE. I ha\e a general pair with the junior Senator 
from Nevada. I have voted in the affirmative, but I will with
draw my vote. 

The· result W"aS announced-yeas 55, nays 20, as follows: 

"Allee 
'Allison 
Bard 
Bate 
Berry 
Beveridge 
Blackburn 
Burnham 
Burrow<:~ 
Carmack 
Clapp 
Clarke. Ark. 
Cockrell 
Cullom , 

Alger 
Ankeny 
Bacon 
Bailey 
Ball 

YEAS-55. 
Depew 
Dick 
Dillingham 
Dryden 
Dubois 
Fairbanks 
Foster, Wash. 
Frye 
Fuiton 
Gallinger 
Gibson 
Hale 
Hansbrough 
Hopkins 

Kittredge 
Latimer 
Lodge 
Long 
McComas 
McCreary 
McCumber 
McEnery 
Mallory 
Martin 
Millard 
Morgan 
Over· man 
Patterson 

NAYS-20. 
Clark, Mont. 
Clark, Wyo. 
Clay 
Culberson 
Daniel 

Dietrich 
Foraker 
Foster, La. 
Gorman 
Heyburn 

NOT VOTING-15. 
Aldl'ich Elkhls Mitchell 
Bueton Gamble Money 
Crane llawley Newlands 
Dolliver Knox Pettus 

Penrose 
Perkins 
Platt, Conn. 
Platt, N.Y. 
Proctor · 
Quarles 
Simmons 
Smoot 
Spooner 
Stewart 
Stone . 
Taliafer-ro 
Teller 

Kean 
Kearns 
Mci,aurln 
Nelson 
Wetmore 

Scott 
THlman 
Warren 

So the amendment of Mr. GALLINGER to the amendment of the 
committee v.·as agreed to. 

The PRESIDENT pro tempore. The question is on agreeing 
to the amendment as amended. · 
· 1\Ir. MORGAN. I move to insert after the word "wine" in 

· the amendment as amended the following words: 
except wine of domestic production and manufacture. 

Mr. GALLINGER. Mr. President, I desire to say simply a 
.word on the proposed amendment. I am fully satisfied that if 
the amendment is adopted it will absolutely destroy the pro
hibition that is involved in the amendment I submitted. If 
domestic wine is allowed to be sold to the Indians, they will get 
drunk on it just as much as they would on imported wine or 
any other intoxicating drink. I hope the amendment to the 
amen<lment will not be adopted. 

Mr. GOR)IAN. Mr. President, it is due to the Senator from 
South Carolina [l\Ir. TILL11IAN], who is absent because of sick
ness, that I should say for him that he bas a general pair with 
the junior Senator -from Vermont [l\Ir. DILLINGHAM], and that 
upon this matter, which is not one that divides the Senate upon 
party lines, he has expressed a desire that ·his pair should be 
with the Senator from Yermont alone and should not be trans
ferred. 

It is also proper to say that be is aware of the fact that in 
matters purely political, and po sibly others, the right to trans
fer has been exercised by both Senators, but he hopes that on 
this occasion and on this questioJ?. and all the amendments to 
the bill his pair will stand 'vith the Senator from Vermont. 

The Senator from Vermont has transferred the pair to the 
Senator from Connecticut [Mr. HAWLEY] . Of course the Sena
tor from Vermont bas a perfect right to act upon any arrange
ment he bas made with the Senator from South Carolina. It 
is proper, bowel"er, for me to state to the Senate the desire of 
the Senator from South Carolina, which I have now done. · 

Mr. SCOTl'. Mr. President, my object in rising a few mo
ments ago when my name was called on the roll call was to 
state my position on this bill. Being out of order at that time, 
I now desire to say that I paired with the senior Senator from 
Rhode Island [Mr. ALDRICH] , because it is a courtesy I would 
eJ..rpect a brother Senator to extend to me were r una.voi<lably 

' detained from the Senate. As I understand from his colleague 
· and others that be is in favor of this bill as it carne from the 
· House, and as I an1 not in favor of the bill as it came from the 
' House as a whole, I consent to this pair. 

If I were permitted_ to vote I should vote for the admission of 

Oklahoma and the Indian Terr itory as a State. I should vote 
against the admission of Arizona and New Mexico as a State. · 
I make that statement in order to go on record as to my position, · 
as I have no desire to dodge the issue or the responsibilities 
that every Senator must take upon himself in the passage of 
the pending bill. Being thus paired, I thi.I;l.k 'it would not be 
proper for me to vote upon any of the amendments, not know
ing bow the Senator from Rhode Island would vote. But as it 
is stated to me that he is in favor of the bill as it came from the 
House, I shall not vote when my name is called. 

Mr. BEVERIDGID. I will say if the Senator from West Vir
ginia desires to do so-that being a matter within his option- . 
it .would be perfectly permissible for the SenatOr to vote upon 1l 
any amendments as to which he and the Senator from Rhode . 
I sland agree. I 

The PRESIDING OFFICER (Mr. KEAN in the chair). The I 
question is on agreeing to the amendment offered by the Senator 

1 
from Alabama to the amendment. ; 

Mr. MONEY. Do I understand that the result of the vote 
has been announced 1 

The PRESIDING OFFICER. The Chair is unable to bear 
the Senator from l\IississippL 

Mr. MONEY. I wish to know if the result of the vote on the 
amendment of the Senator from New Hampshire has been an
nounced. 

The PRESIDING OFFICER. Announcement bas been made 
of the result of the vote. 

Mr. MONEY. I ask unanimous consent of the Senate to state 
my position, as I am not allowed to vote. 

The PRESIDING OFFICER. The Senator from Mississippi. 
Mr. MONEY. I wish to say that if I had been present I 

should have voted against the amendment 
The PRESIDING OFFICER. The question is on agreeing to 

the amendment of the Senator from Alabama to the amend-
ment. · 

Mr. MORGAN. Let the amendment be stated. 
The SECBETABY. It is proposed, after the word " wine," to 

insert "except wine of domestic production and manufacture." 
Mr. MORGAN. Mr. President, I have offered the amend

ment with a view of trying to protect a great and valuable in
dustry which is now spreading itself all over the United States, 
producing a yield of millions and millions of dollars to our 
wealth annually. Why the people of Oklahoma should be pro
hibited from raising grapes and manufacturing them into wine, 
when the people in the adjoining States of Texas and Cali
fornia, or anywhere else in the United States, have that permis
sion, I can not understand. 

The Senator from New Hampshire [Mr. GALLINGER] seems to 
think it is necessary, in order to keep some Indians from getting 
drunk, to exclude from the State every beverage which has any 
possible chance to intoxicate a man, white or red. If I be
lieved that an Indian, after be bas passed through the measure 
of civilization we are about to pour upon him and experiences 
the exhilarating influences of the new life, would do like Noah 
did, raise grapes, make wine, and get drunk, I should not ex
pect any cataclysm to come out in the progress of ciyilization 
because be did. 

Mr. President, we are carrying prohibition to the extent that 
it does not prohibit at all. There must be in prohibition some 
moral force. There must be an opportunity also to gratify the 
human desire for refreshment in moderately toned alcholic bev
erages, not strong whisky and brandy and the like, which de
stroy a man when be drinks them, but more moderate drinks, 
such as wine and beer. 

The people of California raise great amounts of grapes and 
produce excellent wine; and I have not beard that the people of 
that State are more liable to intoxication than any other peo
ple. In fact, I hal"e frequently passed through that State ; I 
lived in it for a while ; and I have never seen a more sober 
and orderly people than there are in California, and I have been 
particularly interested in the situation with respect to the ef
fect upon the Indians. Having been a member of the Commit
tee on Indian Affairs, I have traveled through that State among 
the Indian tribes, and I have never seen an intoxicated Indian 
in California, and yet wine abounds there. 

There is really no danger of any Indian getting drunk on wine, 
or more than one or t wo, because wine is generally a more ex
pensive drink tha n Indians can indulge in. The people are en
titled to raise in Oklahoma all the wine they choose to raise or 
that the soil is capable of raising, and it will not influence the 
sobriety of t he country even among the Indians. 

I hope the Senate will not break down by a constitutional 
prohibition, as proposed in this bil~, a great industry i~ Old~
homa, in order to prevent the possibility of some Indian getting 
drunk. 
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Mr. STEW ART. Mr. President, this amendment would prac
tically nullify the amendment of the Senator from New Hamp
shire. I have had some experience with this matter. In Cali
fornia there was a settlement of Italians. They raised grapes 
and made them into wine. They drank it, and they would not 
get sober sometimes for days, and the drinking of the raw wine 
actually killed some of them. It was made of ·the grapes raised 
on rich land, using the ordinary table grape, which contains 
enough fusel oil to be absolutely dangerous. And then, besides, 
it is very easy to mix it with a little whisky or a little alcohol, 
and that makes it a very intoxicating drink. I think if we are 
going to have temperance at al~ we had better not open this 
door. · 

Mr. McLAURIN. Mr. President, I oppose the amendment of 
the Senator from Alabama [Mr. MoRGAN] for the same reason 
that I opposed the amendment of the Senator from New Hamp
shire. 

I do not believe that Congress, either in admitting a State or 
in any other act, ought to have any power or authority in regu
lating the police affairs of a State. I believe when the State 
of Oklahoma is admitted, if it shall be, it ·should have as much 
right and authority and power within its territory as the State 
of Indiana or the State of Missouri. 

It has been said that it is a matter of good faith on the part 
of the citizens of that State, after they are admitted into the 
Union, as to whether they will keep the conditions upon which 
they enter into the Union"; that is, that a condition is imposed 
upon the State of Oklahoma which makes it inferior in its 
authority to the State of Missouri or the State of Indiana. 

The PR-ESIDING OFFICER. The Senator from Mississippi 
will please suspend. It is utterly impossible for the Reporter 
to hear. Conversation on the floor and in the galleries must 
cease. 

Mr. PLATT of Connecticut Mr. President, it is impossible 
for the Reporters to hear, I have no doubt, but it is equalll im
possible for Senators. 

The PRESIDING OFFICER. The Chair is aware of that 
fact 

Mr. PLATT of Connecticut. And Senators who are trying to 
listen I do not- think have been able to understand what haB 
been said during the last five minutes. 

The PRESIDING OFFICER. The Chair agrees with the 
Senator from Connecticut. 

!\lr. McLAURIN. It has been said that it is a question of 
good faith on the part of the people of the State of Oklahoma, 

, when it shall become a State, whether they will keep the con
dition upon which they are admitted into the Union. 

If that Stat~ should be admitted into the Union under a con
dition that they shall put in their constitution a provision pro
hibiting the sale of intoxicating liquors for twenty-one years, it 
is said that as soon as they become a State in the Union they can 
repeal that, if they see proper. They may amend their constitu
tion, but so long as they do not amend the constitution, so long 
as they do not repeal the provision requiring them to keep the 
conditions upon which they are admitted into the Union, they 
are not equal in rights to the other States in the Union. · 

It is admitted by the Senator from Missouri [Mr. STONE] that 
an act like this would have no binding effect if it were applied 
to his State, but if there is a condition attached to the admis
sion of Oklahoma that they must prohibit the sale of intoxi
cating liquors for twenty-one years, or any other number of 
years, for that matter, while they may avoid it by changing their 
constitution, if they did so they would do it at the sacrifice of 
good faith and, you may say, of their honor, because if they sacri
fice good faith they sacrifice their honor. Now, then, they must 
do one of two things. They must be guilty of a breach of good 
faith or they must remain in the Union for twenty-one years at 
least unequal in rights to the State of Missouri or Indiana. 

If they do the latter, we wi11 have a Union of equal States 
with unequal rights, because this bill says that the State of 
Oklahoma and the State of Arizona are to be admitted upon an 
equal footing with the other States in the Union. I do not be
lieve there ougb.t to be any authority given to legislate for the 
Indians that is not given to legislate for the white people. I 
think that the Scotch, and the 'Velsh, and the German, and the 
Irish, and the Xtalian, and the French, and the Spanish, and 
the Slav, and all the Caucasian race ought to have as much rights 
in the Territory as the Indians. You give the Indians the right 
to vote and you thereby say they are capable of self-govern
ment-that they may participate in the government of the white 
people of that State; and yet they are not capable of governing 
themselves in their own appetites. 

I do not believe any State ought to be admitted into the Union 
with any condition that would permit the Government of the 
United States, through its Congress, to project itself into the 

police regulations of that State. I therefore oppose the amend
ment to the amendment for the same reason that I opposed the 
original amendment. 

The PRESIDING OFFICER. The question is on agreeing . 
to the amendment offered by the Senator from Alabama [Mr. 
MoRGAN] to the amendment. · 

The amendment to the amendment was rejected. . 
The PR-ESIDING OFFICER. The question is on agreeing to 

the amendment as amended. 
Mr. CARMACK. I desire to offer an amendment if it is now 

in order. I do not know whether it is or not. 
The PR-ESIDING OFFICER. Does the Senator propose · to 

amend this amendment? 
Mr. CARMACK. I do not know whether the amendment is 

in order at this time. 
The PRESIDENT pro tempore. Will the Senator from Ten- : 

nessee please state his amendment? 
Mr. CAR.MACK. The amendment I propose is in line 24, 

after the word "provide," on page 4--
The PRIDSIDENT pro tempore. That amendment is not in 

order now. The question is on agreeing to the amendment as 
amended by the amendment of" the Senator from New Hamp
shire [Mr. GALLINGER]. 

Mr. BEVERIDGE. On that I ask for the yeas and nays. 
The yeas and nays were ordered. 
Mr. MONEY. Mr. President, I wish to supplement a little 

what was so clearly and well stated by my colleague a moment 
ago upon the conditions imposed by Congress to the admission 
of a Territory to the Union as a State. 

I believe there is not a Senator in this Chamber to-day who 
does not believe that no condition will stand one moment after 
the State shall have been admitted. It is inconceivable that a 
Senator should believe that this is an association of unequal 
States and sovereigns. It has been decided again and again 
that these conditions amount to nothing whatever. 

As for the question of good faith in the observance of a con
dition which the Congre~s may see fit to put in the act of state
hood, I will say that I would have no respect for the people of 
Oklahoma and of the Indian Territory if they did abide, one 
single day longer than they could conveniently get rid of it, 
the condition imposed. 'l'he very fact that people would ac
quiesce for twenty-one years in having_ such a condition imposed 
upon them, creating an inequality in these States, would show 
they are unfit for statehood at all. If they comply with that, 
then I will never vote for them to be admitted at all. 

But, Mr. President, ·I do not ··believe that the people are so 
incapable of, and so untrustworthy in, managing their own 
affairs as this condition _ insinuates. I believe the people of 
those two Territories are capable of performing all the acts of 
self-government which any State already admitted can perform. 
This is a discrimination against them. It is, in fact, a slur 
upon their capacity for self-government which, if it is true, 
should exclude them from the Union until they have attained 
the ability to administer their affairs upon a higher plane than 
that which they now occupy, according to the belief of a great 
many members, it seems, of the Senate. 

No State should be admitted to the Union except upon terms 
of absolute equality with every other State, and if a State 
acquiesces in the imposition of such :1 condition it is because it · 
is under duress in order to get into the Union, or else it ~s 1 

unworthy of a position as a sovereign in the galaxy of States. 1 

Mr. BACON. Mr. President, as I stated heretofore, I have : 
not the amendment before me, and I desire for information to . 
know whether the amendment adopted was adopted as a sub- ' 
stitute for the entire paragraph or only for the committee ' 
amendment? 

The PRESIDENT pro tempore. For the committee amend
ment. 

Mr. BACON. I desire to say in regard to that matter that I 
recognize fully the. obligation we are under to protect the In
dians from the evil of the liquor traffic, if we can do it. For 
that reason if I had had the opportunity I should have voted for 
the provision as it was proposed to be am~nded by the commit
tee, which limited the prohibition to the case of Indians per
sonally, and went still further and prohibited the barter or the 
selling or the giving of liquor in that portion of the State occu
pied by the Indians either as their territory or as a reservation 
in any other part; and if I had the opportunity I should vote 
for the provision as it is found on the fifth page of the printed 
bill, which consists in part of the original bill and in part of 
the amendment of the committee. That provision is as follows: 

Fil"st. That perfect toleration of religious sentiment shall be secured, 
and that no inhabitant of said State shall eve!." be molested in person 
or property on account of his or her mode of religious worship, and 
that polygamous or plural marriages and the sale, barter, or givin"' of 
intoxicating liquors to Indians, are forever prohibited: Provided, 'lfhat 



1905. CONGRESSIONA·L ·-R~CORD-· SENA·TE. '1977 
the sale, barter, or giving away, except for mechanical, medicinai, or 
scientific purposes, of intoxicating liquors within that part of said State 
heretofore known as the Indian Territory or other Indian reservations 
within said State be prohibited for a period of ten years from the 
date of admission of said State, and thereafter until after the legis-
lature of said State shall otherwise provide. . 

I have now had the opportunity to read the Gallinger amend
ment and I can not support it. 

When it comes, 1\fr. President, to the question whether Con
gress will prescribe as a condition precedent to the admission 
ot a State into tills Union that it shall for twenty-one years 
surrender absolutely and irrevocably its right to control its own 
affairs, in the liquor traffic or anything else, unless it be polyg
amy, I shall vote in the negative. If I had the opportunity, I 
repeat, I should vote for the provision as it is found in the 

- printed bill. I can not vote for it as it has been amended by 
what is known as the "Gallinger amendment," which takes 
away from the people of tl;le new State the right for twenty-one 
years to control their own internal affairs. Situated as Okla
homa is, or will be if admitted as a State, if I were a citizen 
of Oklahoma I would, with its large Indian population, vote for 
the prohibition of the liquor · traffic. But I believe in the prin
ciple of local option in determining whether liquor shall or shall 
not be sold in a community. If the people of a community 
favor prohibition, it can be made effectual, but if forced on a 
community against the will of. a community, prohibition will 
be a dead letter ; hence the good policy of local option. I am 
willing to depart from this so far as to impose prohibition so 
far as the Indians are concerned, because we are under special 
obligations to protect them from the evils of the liquor traffic. 

Mr. FORAKER. Mr. President, I am in entire sympathy 
with the amendment as reported by the committee, which is 
limited to the Indian Territory and to Indian reservations that 
may be found outside the Indian Territory in the Territory of 
Oklahoma as it is now. I think it our duty to make that kind 
of an enactment. I was hoping that our action would stop at 
that point. But inasmuch as the Senate has voted otherwise, to 
amend that amendment so as to provide prohibition throughout 
the whole State, and there is no other way than by its adoption 
to prohibit the manufacture, barter, sale, and giving away of 
intoxicating liquors to Indians-than by voting for the amend
ment, I propose to vote for it. 

'l'he PRESIDENT pro tempore. The Secretary will call the 
roll on agreeing to the amendment of the committee as amended. 

'The Secretary proceeded to call the roll. 
Jt1r. DILLINGHAM (when his name was called). Again I an

nounce my general pair with the Senator from South Carolina 
[Mr. TILLMAN] and the transfer of it to the Senator from Con
necticut [l\Ir. HAWLEY]. I make that announcement for the 
day. I vote "yea." 

Mr. PETTUS (when his name was called) . I am paired on 
this bill with the junior Senator from Massachusetts [Mr. 
CRANE]. I make this announcement in reference to all the votes 
that may be taken hereafter on the bill. 

The roll call having been concluded, the result was an
nounced-yeas 52, nays 17, as follows : 

.Alger 
Allee 
Allison 
Ball 
Bard , 
Berry 
Beveridge 
Blackburn 
B•1rnham 
Burrows 
Clapp 
Clark, Wyo. 
Clarke, Ark. 

.Ankeny 
Bacon 
Bailey 
Bate 
Carmack 

Cockrell 
Cullom 
Depew 
Dick 
Dietrich 
Dillingham 
Dryden 
Fairbanks 
Foraker 
Frye 
Gallinger 
Gamble · 
Hale 

YE.AS-52. 
Hansbrough 
Heyburn 
Hopkins 
Kittredge 
Latimer 
Lodge 
Long 
McComas 
McCreary 
McCumber 
Martin 
Ove1·man 
Patterson 

N.AYS-17. 
Clay McLaurin 
Culberson Mallory 
Daniel Money 
Foster, La. Morgan 
McEnery Nelson 

NOT VOTING-21. 
.Aldrich Elkins Kean 
Burton Foster, Wash. Kearns 
Clark, Mont. Fulton Knox 
Crane Gibson Millard 
Dolliver Gorman Mitchell 
Dubois · Hawley Newlands 

Penrose 
Perkins 
Platt, Conn. 
Platt, N.Y. 
Proctor 
Quarles 
Simmons 
Smoot 
Spooner 
Stewart 
Stone 
Teller 
Wetmore 

Taliaferro 
Warren 

Pettus 
Scott 
'.rill man 

So the amendment of the committee as amended was agreed 
to. . 

The PRESIDENT pro tempore. There was an amendment 
offered by the Senator from Ohio ·[Mr. FoRAKER] on page 28, 
which was passed oYer. 

·Mr. FOR.AKER. I now offer that amendment, if in order. 
Mr. BE"'VEIUDGE. Will the Senator permit me to perfect 

the bill? 

Mr; FORAKER. I do not object. I proposed to offer the 
amendment now because the Chair called my attention to it. 

Mr. BEVERIDGE. Very good. _ 
Mr. FORAKER. I offer that arqendment now, if it does n,ot 

interfere with the Senator's plan in the management of the bill. 
Mr. BEVERIDGE. No; all right. 
Mr. FORAKER. I propose to insert on page 28, line 19, after 

the word "question," the words "in each of said Territories," 
to make .th~ provision with respect to the adoption of the con
stitution, if it be framed, provide that it can not be adopted 
except by a majority of the legal votes cast on that question in 
each of said Territories. Inasmuch as I spoke at some con
siderable length in behalf of the amendment yesterday, l do not 
care to take any time in support of -it now. 

The PRESIDENT pro tempore. The question is on agreeing 
to the amendment proposed by the Senator from Ohio [Mr. 
FORAKER]. 

The amendment was agreed to. 
Mr. LONG. I desire to offer some amendments which are 

satisfactory to the committee. 
The PRESIDENT pro tempore. The first amendment sent to 

the desk by the Senator from Kansas will be read. [A pause.] 
The amendment as proposed by the Senator from Kansas must 
have been made to a former print of the bill. It does not agree 
with .the print now before the Senate. 

Mr. BEVERIDGE. I should like to have the Senator from 
Kansas withhold offering his amendments until the committee 
perfect the bill. There are some small amendments the com
mittee has to offer. 

The PRESII)ENT pro tempore. Was there any consent given 
that committee amendments should first be acted upon? 

Mr. BEVERIDGE. There was no consent given, but I ask 
the Senator from Kansas whether he will permit the committee 
to complete the bill? 

Mr. LONG. That is satisfactory .. 
Mr. BEVERIDGE. I run going to accept the amendments 

which the Senator from Kansas shall offer. 
On page 6, line 11, after the words "Provided, ·That," I move 

to strike out the words " this act shall not " and to insert in lieu 
thereof " nothing herein shall.". · 

'l'he PRESIDENT pro tempore. The Senator from Indiana 
in behalf of the committee offers an amendment, which will be 
stated. . · 

The SECRETARY. On page 6, line 11, after the word "That," 
strike out the words " this act shall not " and insert " nothing 
herein shall ; " so that if amended it will read: 

P rovided, That nothing herein shall preclude the teaching of other 
langua;;es in said public schools. 

The amendment was agreed to. 
Mr. BEVERIDGE. On page 22, line 24, I move to sb·ike out 

the letter "s" in the word "governors," so that it will read 
" governor," and the letters " ries " in the word " secretaries " 
and insert in lieu thereof the letter " y ; " so as to read " sec
retary." 

The PRESIDENT pro tempore. The amendment will be 
stated. 

The SECRETARY. On page 22, line 24, strike out "governors" -
and insert " governor ; " and in the same line strike out the word 
"secretaries" and insert the word "secretary." 

·The amendment was agreed to. 
l\Ir. SPOONER. I submit to my friend from Indiana if that 

ought not to be done with the words " chief justices " also? 
Mr. BEVERIDGE. No; because there are chief justices. 
1\lr. SPOONER. There are governors, too. 
l\11'. PATTERSON. There is only one. 
Mr. BEVERIDGE. That is true. The Senator is correct. ~ 

move that amendment. 
The SECRETARY. In the same line strike out the word " jus

tices " and insert in lieu the word " justice;" so as to read , 
" chief justice." 

Mr. BEVERIDGE. That is right. I am much obliged to the 
Senator. 

The amendment was agreed to. 
1\Ir. BEVERIDGE. On page 27, line 7, after the words "Pt:o

'IJided, 'l'hat nothing," I move to strike out the words " in this 
act " and to insert in lieu thereof the word " herein." 

The PRESIDENT pro tempore. The amendment will be 
stated. 

'l'he SECRETARY. On page 27, line 7, after the word" nothing," 
strike out the words " in this act " and insert the \vord " herein ;" 
so as to read : 

Prov·ided, That nothing herein shall preclude the teaching of other 
languages in said puulic schools. 

l\Ir. SPOONER. I ask the Senator from Indiana what differ
ence that makes in the text? 
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Mr. BDJVERIDGE. ~he difference is merely that this is part 
of an ordinance, and therefor~ the words " in this act " are in
appropriate. The word " herein" is harmonious with the lan
guage employed. 

The amendment was agreed to. . 
Mr. BEVERIDGE. Now the Senator from Kansas can pre

sent .his amendments. 
Mr. LONG. I offer the amendment which I send to the desk. 
'J'he SECRETARY. On page 12 strike out lines 23, 24, 25, and to 

the word "P1·ovided," in line 3, on page 13, and insert--
1\fr. LONG. I should like the attention of the Senator from 

Indiana to this amendment. 
The PRESIDENT pro· tempore. Those amendments would 

not be in order now. The Senator proposes to strike out by 
his amendment amendments that have already been agreed to as 
in Committee of the Whole. The Senator's amendment can only 
be offered in the Senate. 

l\!r. LONG. These amendments are satisfactory to the com
mittee. 

Tbe PRESIDENT pro tempore. By unanimous consent it 
might be done. . 

l\lr. GORMAN and others. No. · 
Mr. BEVERIDGE. I am perfectly willing to accept this 

amendment, and will do so if in order. 
Mr. PATTERSON. There are objections over here. ·The 

senior Senator from Colorado [l\Ir. TE:r.LER] objects. 
Mr. BEVERIDGE. I do not know whether the Senator would 

insist on his objection. The amendments do not go to any 
policy of the bill. 
~ 1\fr. TELLER. Let us go on in regular order. 

.1\fr. BEVERIDGE. All right. 
The PRESIDENT pro tempore. The amendment will be of

fered now. It will be stated. 
The SECRETARY. On page 12, in lines 23, 24, and 25, and in 

lines 1, 2, and 3, on page 13, strike out the following words : 
Use and benefit of the University of Oklahoma, the University Pre

paratory School, the normal schools, and the Agricultural and Mechan
ical College, and the Colored Agricultural Normal University of said 
State, the same to be disposed of as the legislature of said State may 
prescribe. 

And in lieu thereof insert--
1\!r. TELLER. Mr. President, is this amendment in order 

now? 
The PRESIDENT pro tempore. The Ohair is rather in

clined to think it may be in order now, because it strikes out 
more than the amendments which were agreed to as in Com
mittee of the Whole. It strikes out some six or eight lines in 
addition and inserts matter in its place. The Ohair at first con
cluded that it could not be offered now, but on looking at the 
bill he is inclined to change his ruling. 

1\Ir. TELLER. Let it be read again and let us see. 
The SECRETARY. On page 12 of the bill strike out all of lines 

23, 2-±, and 25, down to and including the word "prescribe," in 
lines 2 and 3, on page 13, and insert in lieu the following: 

Use and benefit of the University of Oklahoma and the University 
Preparatory School, one-third ; of the normal schools now established 
or hereafter to be established, one-third ; and of the Agricultural and 
Mechanical Colle~e and the Colored Agricultural Normal University, 
one-third ; the s::ud l:tnds or the proceeds thereof as above apportioned 
shall be divided between the institutions as the legislature of said State 
may pr<'scribe. _ 

l\!r. TELLER. Mr. President, I do not care to debate this 
particular amendment. The Ohair says it is in order; and 
though I have some doubt about that, I do not care to make any 
objection. I wish to take advantage of this amendment to say 
..merely a few words on another proposition which is perfectly 
germane to this discussion. 

Yesterday the chaiJ:man of the Committee on Territories read 
an article from a Colorado paper in which it is declared in 
sub tance that tile water courses and irrigating conditions down 
there are such that it is nece sary that Arizona and New 
Mexico shall be united. I challenged that statement then, and 
with the map before me, and with some personal acquaintance 
with that section of the country, I want to repeat practically 
what the junior Senator from Nevada [Mr. NEWLA ·ns] said 
yesterday. . 

The water system of New Mexico is as absolutely distinct 
from the water system of Arizona as it is possible to be. I 
have before me two maps, one on on~ page and the other on 
another. Any Sei;J.ator who cares to look can see the situation. 
Taking the Territory of New Mexico, which ·lies immediately 
south of the State of Oolo.rado, the Rio Grande River, which 
rises in the State of Colorado, runs into New Mexico about mid
way between the east . and the west line. It runs entirely 
through the Territory and comes into Texas at El Paso. The 
Senator from Indiana yesterday tool.: particular pains to show 
tbat the topography of this country requires that these two 

Territories should be united, and he denied the fact that there 
was a range of mountains or hills, a series of high plateaus, 
immediately on the line between Mexico and Arizona. 

Mr. President, I have taken the book of altitudes which the 
Government has published. I will not in ten minutes have 
time to give the details, but you may start in at the lower line 
of New .1\fe:xico, its southwest corner, and follow it to the north· 
west corner, where it joins Colorado, Utah, and Arizona, where 
the four corners come together, and you will find a series of 
mountains all the way up. The altitudes as given by the Gov· 
ernment represent that all the way on that line there is a high 
piece of ground. There is only one single case I can find on the 
line where the waters of Arizona run into New Mexico, and 
then they run out in a few miles back into Arizona. In the 
northwestern part of the State the San Juan River runs from . 
Colorado into New Mexico and goes out practically at the north
west corner of the State. That is the place where some years 
ago the Government established a corner for the four •.rerri· 
tories. Now, I speak from absolute knowledge. I have stood at 
that corner. I know the San Juan River does run into the 
State of Utah and back into Arizona, but at a point where it 
goes into the Grand Canyon, and it never becomes, so far as that 
State is concerned, of any use in irrigation until it passes 
through the Grand Canyon. 

In the southwestern part of New Mexico, near the western 
border, there is a smail stream that heads there and becomes 
ultimately the Gila River, but no part of it is used by the peo
ple of that section of country for irrigation. It is too small at 
that point. It becomes a considerable river as it passes down 
and enters the grand Colorado River, not a great distance above 
the town of Yuma, in the extreme southwest part of Arizona, 
where the Atchison and Santa Fe Railroad crosses the line be· 
tween New Mexico and Arizona., which is one of the passes. 
There the line is 7,245 feet above sea level. That is one of the 
low passes. Now, when you go down to the extreme southern 
point, where the Southern Pacific crosses the Arizona line, the 
elevation is about 7,000 feet at Lordsburg. A little distance 
from the western line of New Mexico, and all the way from the 
lower part of New Mexico clear up to the Colorado line, I re
peat, is of high elevation. It is a narrow strip of country with 
the watershed running on to the Gulf of California and not to 
the Gulf of Mexico. 

The Territory of New Mexico is on the whole much higher 
tban the Territory of Arizona except on the great plateaus 
which have been spoken of here, which are about 8,000 fc~t 
above sea le\el. The capital of New Mexico, Santa Fe, is nearly 
7,000 feet above sea level, while the capital of Arizona is 2,300 
feet above sea le"\""el. The to\vn of Phoenix, the largest town in 
the Territory of Arizona, is on the Salt River, about 1,000 feet 
above sea level in ro1md numbers, and then the town of Yuma, 
which is, as I said, in the southwest, is 137 feet above sea level. 

Now, taking the whole Territory of Arizona, it is -very much 
lower than New Mexico. The town of Eddy, in New Mexico, 
which is in the southeast part, and in one of the best sections 
of that Territory, is three thousand and some odd feet above 
sea level. It may be said that the entire Territory of New Mex· 
ico is above that point. 

Now, 1\lr. President, I want to repeat, with the map before 
me, with some personal knowledge of this country and the rivers 
from actual observation, that there is not the slightest possible 
pretense, or should not be, that the irrigation of one section of 
that country-that is, Arizona-could interfere with New Mexico. 
There can be no controver y, because the waters run in a differ
ent way. New Mexico must take the water principally from the 
big river that runs down through her _center, starting in the 
center and going out at the western side about one-third the 
distance from the Arizona line. 

1\Ir. President, I wanted to say this much because I thDugllt 
the Senator from Indiana, who has the bill in charge, was 
misled by the newspaper article. I regret to notice by his speech 
on this matter and his whole description of tbe physical condi· 
tion that if he went down through that country he saw very 
little of it, or he did not observe, as I think be usually does 
when he goes through a country. There is that natural divide, 
Mr. President, between Arizona and New Mexico. It is about 
400 miles long. Of course you can not locate a divide on a 
mountain range exactly so as to take all the water from one side 
and the other. '.rhere will be little bends in the mountains in 
which the water will rise and run, perhaps, a part of it one way 
and a part of it the other; . but with rare exceptions, and that 
only ~ one single case, can you find where any wat.er rises in 
Arizona and runs into New Mexico. The water runninO' into 
Arizona from New Mexico originates within 20 or 25 miles of ' 
the western line. 

All the argument the Senator made yesterday, that nature had 
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intended these two Territories to be put together, is contradicted 
by the physical facts tllat are to be seen in any well-regulated 
map and ought to be known by every citizen who speaks on the 
subject; and they are especially known to us western people who· 
have been acquainted with and have felt an interest in these 
Territories for the last forty years. 

The PRESIDENT pro tempore. The Senator's time has ex
pired. 

Mr. NEWLANDS. Mr. President, I wish to supplement what 
the Senator from Colorado has said , regarding this natural di
vision between Arizona and New Mexico by stating that whilst 
the region which constitutes this natural barrier is not impas
sable, whilst it does not consist of abrupt and impassable moun
tains, yet it is a region that is almost incapable of development 
because of its altitude and tecause of the scarcity of the water 
supply. That region is called the " Great Divide," and is, as the 
Senator from Indiana says, a plateau broken here and there by 
high mountains, but it is also a region almost devoid of mois
ture for the reason that, whilst a few of the _streams which flow 
from this divide toward the east and toward the west take their 
source in these regions, they are at their source very attenu
ated streams, incapable of supplying much water, and the vol
ume of water increases lower down. So it is impossible to 
resort to irrigation in the region of the Great Divide, and, be
sides, the high altitude prevents that intense cultivation which 
prevails in lower altitudes, where the clime is more kindly and 
the warmth of the Slm is greater. 

I insist, therefore, upon the correctness of my statement made 
yesterday when I interrupted the Senator from Indiana, that 
there is a natural division approximating to the present 
boundary line between Arizona and New Mexico, consisting of 
this elevated plateau, almost incapable of cultivation, and thus 
separating by a considerable width the civilization of New 
Mexico from the civilization .of Arizona. 

Now, one word with reference to the size of the proposed joint 
State. The Senator from Indiana insists that the State of 
'l'exas is a large State. And yet the people of Texas would not 
assent to-day to the division of that State into four or five 
States, sanctioned by the act admitting Texas into the Union. 
He also insists that though California is a large State approxi
mating the proposed joint State in area, the people of Cali
fornia would not engage in a movement for a division of that 
State into two States, and he claims that this fact proves that 
there is no objection to a very large State. I may add also 
that the State of Vermont has only about 300,000 people, a 
population only approximating that of New Mexico to-day, yet 
Vermont would not listen to a proposition of union with New 
Hampshire. The States of Vermont, New Hampshire, and 
Rhode Island, all of them combined, will never have a popula
tion equal to the future population of the proposed State of 
New Mexico, and yet none of them would favor a proposition 
regarding union with any of the New England States. Why so? 

One would think that the argument used against the division 
of the large States would prevail in favor of the union of small 
States. And yet the large States object to division just as the 
small States object to consolidation. The 1·eason is that all 
these States have for a long time exercised autonomy. Their 
institutions nre established within.recognized boundaries; their 
economic operations are fixed; the industries and the activities 
of eacll State bnYe become correlated to each other; each State 
is an individual, and eacll State, whether large or small, is un
willing t(} sinl.: or mel·ge its individuality. So it is, though 
you may present the argument to the small States in favor of 
unJon and to the large States in favor of division, neither of 
them will accept your proposition. Pride in the traditions, the 
history, and the achievements of each State will prevent. Yet 
I in.si~t upon it that the States of Texas and of California are 
to-day too large, and that the administration of government in 
eacll one of those States would be better if each of them were 
div ided-Texas into the four or five States contemplated by the 
act admitting her into tlle Union, and. California into two 
States by the dividing line at Tehachapi rass. 

So far as California is concerned, it has a stretch of ocean 
boundary equal to that of twelve or more States, I believe, upon 
the Atlantic coast. There is a natural division there at Teha
chapi Pass, just as tllere is in the case of Arizona and New 
Mexico, though not so wide in area. In the State of California 
there was a feeling that the interests of the southern part of 
that State ·were not fairly considered in legislation·. The capi
tal was in the northern part of the State, comparatively inac
cessible to the people from the southern part of the State. The 
northern part of the State was humid and the southern arid. 
The subject of a division of the State has been frequently dis· 
cussed there, and to-day, as the result of those dissensions in the 
State over matters arising from its extensive area not permit-

ting of complete self-government that would benefit every sec
tion of that State, we have a practical division of the State into 
two parts, for it has now become the recognized political rule 
of that State that one Senator shall come from the part north 
of Tehachapi Pass and the other Senator from the part south of 
Tehachapi Pass. 

So also with reference to Texas. I attended recently an irri
gation congress at El Paso, Tex., in the remote western por
tion of that State, just south of New Mexico. That enterpris
ing town had sent a delegation to the irrigation congress, which 
bad been held in Utah, and there urged the entire West to fix 
upon El Paso as the meeting place of the next irrigation con
gress. The entire arid and semiarid region was glad to ac
quiesce in that arrangement, and the congress was held there-
probably one of the most successful congresses that we have had 
in the history of the irrigation movement. We found that there 
was a feeling in El Paso, arising from the fact of the lack of 
recognition of this movement on the part of the eastern part 
of the State-the humid portion-that El Paso was neglected "' 
and alone, that her interests were so distinct from those of: 
eastern Texas that it was difficult to obtain the proper recog
nition. And whilst feelings of State pride would prevent any 
effort at division to-day there can be no doubt but that better 
and more satisfactory local self-government would be secured 
had this vast area been divided into States of more convenient 
size. 

The PRESIDENT pro tempore. The Senator's time has ex· 
pi red. 

1\fr. McCUMBER. Mr. President, when the Senator from 
Kansas [Mr. LoNG] was making his address the other day, 
three times I put the question directly to him as to whether or 
not, in his opinion, the Territory of Oklahoma had sufficient 
vopulation and its resources were such as to justify the assump
tion that it would make a great State, one capable of carrying 
on all of the duties of a State and one that would be a credit 
both to the State itself and to the nation. Three times the Sen
ator from Kansas avoided directly answering that question as 
to whether or not, in his opinion, there was a sufficient popula
tion. I as~ume, therefore, l\fr. President, that neither the Sen
ator from Kansas nor a single Senator upon this floor to-day 
can assert that there is not the requ!site population within the 
Territory of Oklahoma, and also within the Indian Territory, 
to make two great States that would be a credit to this country. 

If a Territory has a population to-day of 700,000 inhabitants, 
and that Territory has such resources as to give assurance that 
it will maintain a population equal to the average population of 
the States of the Union, then I want some good, conscientious, 
sound reason from any Senator why that Territory should not 
be admitted into the Union as a single State. If it has that 
population, if it has those resources, I say the State itself is 
entitled to come !nto the Union, · and the Union is entitled to 
have the benefit of that State and the representation which she 
will send to this Congress. 

Why, I might ask, do the Senators from New England, with a 
single exception or two, stand almost solidly against the propo
!';ition of having any more States which they might consider as 
even small States in the Union? 

I can understand, 1\fr. President, why a Senator from New 
York or a Senator from Pennsylvania might feel that his State 
did not have the requisite or proper representation in this Sen
ate, but I can not understand how a Senator coming from Ver
mont, or Maine, or New Hampshire, or from any of those small 
States, where every legislator is as well acquainted with the 
boundarie::; of the several farms in his State as the average leg
islator from my State or from Texas will know of the bound
aries of the countie in his State, should do so. 

I admit that they are ideal States, that they are sufficiently 
small so that they can be conducted more economically than 
can other States in the Union, and I have never seen the time 
when the representatives of those States did not on every and 
on all occasions speak of the grandeur of their Commonwealths; 
and I a,dmit that what they say is true. I admit that the State 
of New Hampshire and the State of Vermont are better con
ducted and more economically conducted than any other States 
in the Union to-day. They are in all respects ideal, and they 
whq have lived there and who haye had the blessings of those 
conditions now come before the United States Senate and 
say, "We will have no other small States in the Union." I 
can not understand why, when Oklahoma has a population of 
700,000, Maine of 694,000, New Hampshire of 411,000, Rhode 
Island of 428,000, Vermont of 343,000, and Delaware of 184,000 
inhabitants, they should object to taking in Oklahoma with 
about 700.000 inhabitants at the present time and with a pros
pect of having seven millions in less than a century, while the 
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century which has gone past has only raised the States of New 
England to which I have referred up to that condition. 

These New England States, 1\Ir. President, are not going back. · 
The farm products of Vermont and New Hampshire may not 
be as great as they have been in the past, but their other prod
ucts, taken as a whole, combined with their farm products, 
are greater to-day than they ever have been before in the 
history of those States. I simply can not see why the Sena
tors from those States should object, therefore, to making a 
State that in population will be from ten to twenty times-yes, 
a hundred times-greater than theirs. I can not understand 
why the State of Delaware, with two Senators, should com
plain that Oklahoma, only fifty times as great in size as the 
State of Delaware, should be admitted to statehood and insist 
that she can not come in unless she is a hundred times as large 
as the State of Delaware. I can not understand how a State 
having a population of 343,000 inhabitants, growing naturally 
slowly, if it is increasing at all, can stand here, knowing the 
benefits and the importance of a State to the Union, and insist 
that a Territory that is in its infancy, having 700,000 popula
tion, is too small to be admitted into the Union of this great Re
public. 

1\fr. President, there are ten Senators representing the five 
States I have mentioned. Why do those ten Senators object, 
and say that a Territory that has a greater population than any 
one of them contains at the present time shall have but one 
.vote as against their ten in the Senate of the United States? 

I belie1·e in reasonably small States: I believe, Mr. President, 
that the results of legislation in every one of the States shows 
strongly in favor of the small States of this Dnion. That being 
the ca e, it seems to me that our patriotism should be in favor 
of producing those better conditions all over the United States, 
and not have those good conditions, so boasted of by our friends 
in tl1e East, existing only down in their little section on the At-
lantic coast. . 

Let us take the farm produce of any of these States, and we 
. will find that it will not come up with Oklahoma. Let us take 
the number of cattle of any of those States, and they will not 
come up with the number in Oklahoma. Let u~ take the same 
things, and they will not measure up with the products of the 
Indian Territory. They have to-day in the East a greater 
number of manufactures, but the first indush·y in every new 
State and in every new Territory is agricultural, and after they 
have become more or less densely populated manufactures al
. ways follow. The manufacturing industries in Indiana have 
grown up in the last fifty years. The same may also be said of 
Ohio and Illinois. So, after fifty years more of settlement, first 
upon our farms, manufacturing establishments will be all over 
the Indian Territory, all over Oklahoma. 

The PRESIDENT pro tempore. The Senator's time has ex
pired. The question is on the amendment of the Senator from 
Kansas [Mr. LONG]. 

The amendment was agreed to. 
The PRESIDENT pro tempore. The Senator from Kansas 

[1\Ir. LONG] has two or three other amendments which he de
sires to offer. They would be subject to the point of order and 
could not be offered, except by unanimous consent, other than in 
the Senate after the bill has gone to the Senate, but he asks 
unanimous consent that they may be considered now. With 
the exception of the first one, they are amendments, the Chair 
is informed, to which the committee agree. The Secretary will 
report the first amendment 

The SECRETARY. On page 14, section 10, line 14, after the 
.word "prescribe," it is proposed to insert the following: 

And until such time as the legislature shall prescribe the same, this 
and all other lands granted to the State shall be leased under existing 
rules and regulations. 

So as to read : 
SEc. 10. That said sections 13 and 33, aforesaid, if sold, may be. ap

praised and sold at public sale, in 160-acre tracts, or less, under such 
rules and regulations as the legislature of said State _may prescribe, 
prefer·ence right to purchase at the highest bid being given to the 
lessee at the time of such sale, but the same may be leased for periods 
of not more than five years, under such rules and re211lations as the 
legislature shall prescribe, and until such time as the legislature shall 
prescribe the same this and all other lands granted to the State shall 
be leased under existing rules and regulations, and shall not be sub
ject to homestead entry or any other enh·y under the land laws of the 
United States, whether surveyed or unsurveyed, but shall be reserved 
for designated purposes only and until such time as the legislature 
shall prescribe the same shall be leased under existing rules. 

The amendment was agreed to. 
The PRESIDENT pro tempore. The second amendment of 

the Senator fTom Kansas [l\fr. Lo ~a] will be stated. 
The SECRETARY. On page 16, section 12, line 11, it is proposed 

to amend the committee amendment by striking out" one" and 
inserting " two ; " so as to read : 

For the benefit of the Agricultural and 1\fechanical College, 250,000 
acres. 

Mr. BAILEY. 1\Ir. President--
The PRESIDENT pro tempore. Is there objection to the 

present consideration of the amendment? 
Mr. BAILEY. 1\Ir. President, I desire to join the Senator 

from North Dakota [1\Ir. 1\fcCuMBEB] in his very praiseworthy 
attempt to secure for these Territories, soon to become States, 
and entitled to become States, a fair recognition of their people 
and their resources; but, in addition to my cordial agreement 
with all which he has spoken, I am impelled by another con
sideration to detain the Senate. 
Wi~ the last twelve months I have received many letters 

and telegrams from gentlemen formerly residing in the State 
of Texas, but who now reside in Oklahoma and the Indian 
':rcrritory, pleading for the union of these two Territories into 
a single State. As I can not comply with their request, I feel 
that I owe it to them, as well as to myself, briefly to state the 
reasons which have influenced my judgment an<l which must, 
therefore, control my vote against the proposition which they 
have urged me to support. · 

If it could be contended with any show of reason that either 
Oklahoma or the Indian Territory were incapable of sustain
ing a population that could support an efficient State govern
ment without a serious burden of taxation I would yield to that 
argument; but, sir, no Senator who has addressed the Senate 
in this long debate has ventured to declare that either Territory 
is so deficient in acreage or so poor in resources that it could not 
easily maintain an efficient and excellent government for its 
people. There they are, sir, outlined on the map ·of your coun
try, and you can join Vermont, New Hampshire, Rhode Island, 
and Connecticut together and then I can put all four of them 
down in either Oklahoma or the Indian Territory and still have 
room left for another State more than twice as large as the 
least of them. 

How will the Senators from those States relish the sugges
tion that only a great State is fit for association with the oth
ers? Suppose some Senator should rise in his place on this 
floor and declare for the union of Vermont and New Hampshire . 
The Senators from those States would lift their voices in such 
indignant protest as this Ohamber has not heard for many 
years; and yet, I regret to say, a Senator from one of those 
States is an active opponent of fair treatment for these Terri
tories. It comes with bad grace for the Senator from Vefmont 
[1\fr. DILLINGHAM] to talk about uniting Territories against their 
will, because the country is familiar with the history wllich re
cites that Vermont herself seceded from the State of New York . 

The Senator has not forgotten that when the lawfully consti
tuted authorities of New York sought to enforce the judgment of 
her courts in what now constitutes Vermont they were resisted, 
bound to trees, and lashes laid on their bare backs. They called 
that "administering the beech-tree seal" to titles in Vermont. 
When by her resistance to the lawful authority on one occasion-

Mr. PROCTOR. 1\Ir. President--
The PRESIDING OFFICER (Mr. CULBERSON in the chair). 

Does the Senator from Texas yield to the Senator from Ver
mont? 

1\Ir. BAILEY. Yes. 
Mr. PROCTOR. I wish to set the Senator right. It was 

called administering the "beech seal "-they left out the word 
" tree"-" with the twigs of the wilderness." 

Mr. BAILEY. I am surprised that Vermont left out any
thing that could be taken in on th..'lt or any other occasion; but I 
am glad to have my statement confirmed, and probably the Sen
ator will confirm another statement which I am about to make, 
that when they had assembled a legislature on one occasion, a 
messenger came in haste to inform them that tlle militia from 
the State of New York were coming to disperse them, and they 
hastily adjourned ; but before adjourning they adopted a reso
lution declaring that the laws of God should be in force in that 
Commonwealth until they had time and opportuity to make bet
ter ones. · [Laughter.] And yet Vermont, although she re
sisted the lawful authority of New York, because it was so far 
from the seat of power, now votes to join two Territories, each 
capable of making a State six times as great as Vermont herself. 

1\fr. PROCTOR. 1\fr. President, I am sorry the Senator from 
Texas makes this allu ion in the absence of my colleague [Mr. 
DILLI ~GHAM], to whom he e pecially refers. In regard to Ver
mont's secession from New York, I desire to say she never be
longed to New York. She was an independent State. 

1\fr. BAILEY. Certainly the Indian Territory does not now 
belong to Oklahoma. 

1\fr. PROCTOR. Mr. President, Vermont, like Texas, was a 
sovereign State. She adopted her constitution and mnintained 
her indepenP,ence against the world for fourteen years. 

1\Ir. BAILEY. And against New York in particular. [Laugh
ter.] I understand what the Senator from Vermont means bY. 
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his allusion t o Texas, and I shall leave unsaid what I intended 
to say about these Territories to reply here and now to his 
reference to our State. -

THE STATE OF T!I:XAS. 
1\lr. President, throughout this discussion we have heard many 

and varied comments upon the magnitude of Texas. Some Sen
ators have expressed a frie:Qdly solicitude that we would some 
day avail ourselves of the privilege accorded to us by the reso
lution under which we were admittea to the Union and divide 
our State into five. Other Senators have seemed to think it 
a ground of just complaint that I have considered it my duty 
to oppose the consolidation of two Territories into one State 
without advocating a division of Texas. 1.'he same reasons 
which will satisfy ·our solicitous friends that their hope for a 
division of Texas can neyer be realized will also relieve me 
from the charge of inconsistency which has more than once 
been insinuated against me in the course of this debate. 

If Texas had contained a population in 1845 sufficient to have 
justified her admission as five States, it is my opinion that she 
would have been so admitted then, because the all-absorbing 
slavery question-which, happily, no longer vexes us, but which 
completely dominated American politics at that time-would 
have led to that result. I will even go further than that, and I 
will say that if Texas were now five Stutes, there would not be 
five men in either State who would seriously propose their con
solidation into one. But, sir, Texas was not divided in the be
ginning; Texas is not divided now ; and under the providence 
of God she will not be divided until the end of time. Her posi
tion is exceptional, and excites within the minds of all her 
citizens a just and natural pride. She is now the greatest of 
all the States in area, and certain to become the greatest of all 
in population, wealth, and influence. With such a primacy 
assured to her, she could not be expected to surrender it even to 
obtain an increased representation in this body. 

But, Mr. President, while from her proud eminence to-day she 
looks upon a future as bright with promise as ever beckoned a peo
ple to follow where fate and fortune lead, it is not so much the 
promise of that future as it is the memory of a glorious past 
whieh appeals to her against division. She could partition her 
fertile valleys and bel· broad prairies ; she could apportion her 
thriving towns and growing cities; she could distribute her 
splendid population and her wonderful resources, but ·she could 
not divide the fadeless glory of those days that are past and 
gone. To which of her daughters, sir, could she assign, without 
irreparable injustice to all the others, the priceless inheritance 
of Goliad, the Alamo, and San J acinto? To which could she 
bequeath the name of Houston, and .Austin, and Fannin, and 
Bowie, and Crockett? Sir,- the fame of these men and their 
less illustrious but not less worthy comrades can not be severed; 
it is the common glory of all, and their names are written 
upon the tables of her grateful memory so that an time shall 
not efface them. The story of their mighty deeds which res
cued Texas from the condition of a despised and oppressed Mex
ican province and made her a free and independent republic 
still rouses the blood of her men like the sound of a trumpet, 
and we would not forfeit the right to. repeat it to our children 
for many additional seats in this august assembly. 

rrhe world has never witnessed a sublimer courage or a more 
unselfish patriotism than that which illuminates almost every 
page in the early history of Texas. Students may know more 
about other battlefields, but none was ever consecrated by the 
blood of braver men than those who fell at Goliad. Historians 
may not record it as one of their decisive battles, but the victory 
of the Texans at San Jacinto is destined to exert a better in
fluence upon the happiness of the human race than all the con-

. flicts which established or subverted the pett-y kingdoms of the 
ancient world. Poets have not yet immortalized it in their 
most enduring verse, but the .Alamo is more resplendent with 
heroic sacrifice than was Thermopylre itself, because while 
Thermopylre had her messenger of defeat, the Alamo had none. 

:;\lr. President, if I might be permitted to borrow the apostro
phe to liberty and union pronounced by a distingui.shed Sen
ator, I would say of Texas : She is one and inseparable, now 
and forever. [.Applause in the galleries.] 

'lhe PRESIDENT pro tempore. Signs of approval or disap
proval are not permitted in the United States Senate, and the 
occupants of the gallery will hereafter refrain. 

The Senator from Kansas [Mr. LoNG] asks unanimous consent 
to offer certain amendments at this time. They will be stated. 

The SECRETARY. On page 16 of the bill, line 11, restore the 
original text of the bill; where "two" was stricken out and 
"one" inserted, strike out "one" and restore "two;" so that 

· it will read : 
For the benefit of the Agricultural and Mechanical College, 250,000 

acres. 
The amendment was agreed to. 

The PRESIDENT pro. tempore. The other amendments pro· 
posed by the Senator from Kansas will be stated. 

The SECRETARY. On page 16, line 8, after the word " hun
fu·ed," at the end of the line insert the words " and fifty; " so 
that it will read: 

For the benefit of the Oklahoma University, 250,000 acres. 
The amendment was agreed to. 
The SECRETARY. On page 16, line 14, after the words" normal 

schools," insert the words "now established or hereafter to be 
established." 

The amendment was agreed to. 
The SECRETARY. On page 16, line 15, after the word "acres," 

at the end of the paragraph, it is proposed to insert : 
The lands granted by this section shall be selected by the board for 

leasing school lands of the Territory of Oklahoma immediately upon the
approval of this act. Said selections as soon as made shall be certified 
to the Secretary of the Interior, and the lands so selected shall be there-
upon withdrawn from homestead entry. · 

The amendment was agreed to. 
The SECRETARY. On page 17, line 8, after the word" Guthrie,'' 

strike out the word " and; " and after the words " Oklahoma 
City," in the same line, strike out the word "alternately., and 
insert the words" and one term at Enid." 

The amendment was agreed to. 
The SECRETARY. On page 17, line 23, after the words " Mon

day in," strike out the word "June" and insert the word 
".April;" and after the word'' June" insert the words "at Enid 
on the first :Monday in October." 

The amendment was agreed to. 
Mr. CARl\I.ACK. I offer the amendment I indicated a while 

ago. On page 4, line 24, after the word "provide," strike out 
e\erything down to and including the word "State," in line 2. 
page 25, and insert "in said constitution." -

The PRESIDENT pro tempore. The Senator from Tennessee 
offers an amendment, which will be stated. 

'.rhe SECRETARY. On page 4, line 24, after the word " pro
vide," it is proposed to strike out the words "by ordinance 
irrevocable without the consent of the United States and the 
people of said State " and insert in lieu thereof the words " in 
said constitution." 

:Mr. CARMACK. I wish to say just a few words on the 
amendment. I was very desirous of having the amendment 
adopted before being required to take a final vote on the amend
ment of the Senator from New Hampshire [Mr. GALLINGER], or 
to have some assurance that the amendment would be ac
cepted. I could not vote for the amendment proposed by him 
with this language in the bill. For that reason I tried then to 
secure a vote on the amendment, but was not in order. I offer 
it now. · 

1\Ir. DANIEL. Mr. President, it seems to me this amend
ment ought to be adopted. If it is not adopted the bill will 
contain a doctrine that has never obtained in the United Stntes, 
and can never be given any validity by the Congress of th~ 
United States: I read it that it may be appreciated by the 
Senate: 

And said convention shall provide, by ordinance inev()cable without 
the consent of the United States and the people of said State. 

Then follow a number of provisions which it is declared shall 
be contained iil the ordinance thus referred to, and these pro
visions ordained by the State to be are made forever irrevo
cable in that State or are attempted to be made so by this act 
of the Congress of the United States. 

In point of fact and in legal contemplation this is mere 
brutum fulmen. This passing body, here to-day and gone to
mon·ow, can not put a lasso forever around the neck or the 
heels of the people of any State in the .American Union. When 
General Grant was President a question arose concerning the 
State of .Arkansas, and upon the proposition that the State 
could not change its government. It was apandoned, and .Ar
kansas did change its government, and so will any State of the 
.American Union change its government, under and subordi
nate to the Constitution of the United States, which is the para
mount authority, regardless of what any passing Congr~ss may 
choose to put upon our statute book. It merely brings con
tempt and disregard upon Congressional legi~lation when Con
gress reaches out and strives to do something which it is for
bidden to do by the Constitution of the United States. 

It has been a problem of mankind, Mr. President, from the 
beginning till to-day how to eat your cake and keep it, too. It 
has never been solved to the satisfaction of those who wish to 
do both things. We can not create a State and keep it as a Ter
ritory, too. 'Ve have it as a Territory. We may treat it as a 
Territory as long as we please, but we can not put the toga 
virilis of State manhood, so to speak, upon it and still keep the 
swaddling clothes of Territorial infancy around it. The mo
ment it becomes a State the Territory -ends. You can not have 
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one community as a State and a Territory at the same time. 
As no physical body can occupy two places at the same time, so 
no community can be classified as possessing two different char
acters of political community. It must be a State or it must 
be a Territory. If it is a Territory, you can make such provi
sions as belong and pertain to Territories about it, but what is 
the propriety of the Congress of the United States creating and 
setting up a pretense, an unequal State in the American Union, 
and yet so reluctant to relax its grasp upon it as to try to put 
around it the arms of Congressional authority and say: "Now, 
be good, and let us still be your guardian and you still be our 
ward." · 

This, :Mr. President, is a legislative paradox. It is a patent 
absurdity, to speak in a legal sense, and it ought to be stricken 
out of this bill because if it should ever be brought into court 
the judge would instantly annul it. 

It will be observed, Mr. President, that all the temperance 
provisions which are contained in the amendment offered by the 
Senator from New Hampshire [Mr. GALLINGER] and those which 
are contained in the first of the provisions alluded to here are 
all made dependent upon, and declared to be forever hereafter 
irrevocable without, the consent of the United States. Were 
this act to go into operation, with that proposition in this 
statute, and if it were a valid proposition, we would have this 
strange and incongruous condition in the United States. There 
would be forty-five States that could change their constitutions 
to suit themselves. There will be one anomalous sort of a 
State that had bound itself, so to speak, in treaty with the Con
gress of the United States never to change its constitution. 
There are such things as the inalienable rights of man. A man 
can not sell himself into slavery. There are also such things 
as the inalienable rights of States. 

A king can not give away his crown, and a State can not pawn 
and fling away its sovereignty. I do not speak of State sov
ereignty as if a State were a nation. It is not a nation, ~ut as 
to some things it retains its sovereignty. Vermont, or Wiscon
sin or New York, or Minnesota, or California, or Connecticut, 
or 'any State you choose to name, which is to-day a coequal 
State in the American Union, would defend that sovereign 
right as quickly as it would defend the sacred right that per
tains to statehood or to local community government. As eyery 
Senator here represents a State of which be is the spokesman 
and the cl}ampion to defend that equal right, how can he conde
scend to attempt to deprive _of that right even the weakest of 
those who knock at our door and plead for statehood in equality 
and in coordinate relation? 

It is beneath the dignity of the SeJ].ate of the United States. 
It would be a condescension of the Congress of the United States 
to attempt to tie this rope around an aspirant for the great dig
nity of statehood. 

The PRESIDENT pro tempore. The time of the Senator 
from Virginia bas expired. 

'l'he question is on agreeing to the amendment offered by the 
Senator from Tennessee [l\Ir. CARMACK]. 

The amendment was agreed to. 
1\Ir. BARD. I offer the amendment I send to the desk. 
The PRESIDENT pro tempore. The Senator from California 

offers an amendmeut, which will be stated. 
'l'he SECRETARY. It is proposed to strike out all of sections 19 

to 37, inclusive, and to insert in lieu thereof the following: 

SEc. 19. That the inhabitants of all that part of the m:ea of the 
United States now constituting the Territory of New Mex1co, as at 
present descl'ibed, may become the State of New Mexico, as hereinafter 
provided. . 

SEC. 20. That all qualified electors of said Territory, as descrtbed in 
this act are hereby authorized to vote for and choose delegates to form 
a convention for said Territory; such delegates shall posses the quali
fications of such electors. The aforesaid convention shall consist of 
seventy-five delegate elected to said convention by the people of the 
Territory ; and t!1e governor, chief justice, and secretat·y of said Terri
tory shall apportion the delegates to be thus elected ft·om the Territory 
as nearly as may be equitably among the several counties thereof in 
accordance with the population as shown in the United States cen
sus of A. D. 1!)00; and the governor shall, within thirty days after 
the approval of this act by the President of the United .States, by proc
lamation in which such apportionment shall be fully specified and an
nounced,' order an election of the delegates aforesaid, to be. held on the 

. tenth Tnesday after the approval of th}s ac~ as aforesatd ; and the 
proper officials, as now provided by law m s~ud Territory, shall imme
diately upon the i suance of such proclamatiOn, make, or cause to be 
made as the case may l1e, in time for the election, a supplemental or 
gener'al r egistration, as may be necessary, of the male· citizens of the 
United States over the age of 21 years who shall have resided in said 
Tenitory for six months. in the county for ninety days, and in the pre
cinct, ward, or election district where they are to vote thirty days next 
p1·cceding the date fixed for said election, whose names shall be placed 
upon or added to the great registers, or registration lists, as the case 
mav be, exhibiting the names of the qualified voters of said Territory. 
And the pet·sons so qualified shall be entitled to be so registered and to 
vote for delegates to the constitutional convention. Such election for 
delegates shall he conducted, the returns made, and the certificates of 
persons elected to such convention isseud, as near as may be, in the same 

manner as Js prescribed by the laws of said Territory regulating elec
tions therein of members of the legislature, save that not more than 
two judges of each of the election boards holding election's under this 
act shall be of the same political party. Persons possessing the quali
fications entitling them to vote fot· delegates to the constitutional con
vention under this act shall be entitled to vote on the ratification or 
rejection of the constitution submitted to the people of said Territory 
hereunder, and on the election of all officials whose election is taking 
place at the same time, under such rules or regulations as said conven
tion may prescribe, not in conflict with this act: Pt"01:ided, That said 
registration lists shall answer for both or all such elections. 

SEc. 21. That the delegates to the convention thus elected shall meet 
in the hall of the house of representatives of the 'l'erritory of New 
Mexico, hi the city of Santa Fe therein, on the fifth Monday after their 
election, but they shall not receive compensation for more than sixty 
days of service, and after organization shall declare on behalf of the 
people of said proposed State that they adopt the Constitution of the 
United States, whereupon the said convention shall be, and is hereby, 
authorized to form a constitution and State government for said pro
posed State. 'l'he constitution shall be republican in form, and make 
no distinction iu civil or political rights on account of race or color, 
except as to Indians not taxed and not be repugnant to the Constitu
tion of the United States and the principles of the Declaration of Inde
pendence. And said convention shall provide, by ordinance irrevocable 
without the consent of the Uuited States and the people of said State-

First. That perfect toleration ot religious sentiment shall be secured, 
and that no inhabitant of 'aid State shall ever be molested in person 
or property on account of his or her mode of religious worship; and 
~hat polJ:gam~us or plural marriages and _the sale, barter, or giving of 
mtox1Catmg liquot·s to Indians are forevet· prohibited. 

Se<'ond. 'l'hat the people inhabiting said proposed State do agree and 
declnre that they for·ever disclaim all right and title to the unappro
priated and ungranted public lands lying within the boundaries thereof 
and to all lands lying within said limits owned or held by any Indian 
or Indian tribes, except as hereinafter provided, and that until the 
title thereto shall have been extinguished by the United States the 
same shall be and remain subject to the disposition of the United 
States, and such Indian lands shall remain under the absolute juris
diction and control of the Congress of the United States· that the 
lands and other property belonging to citizens of the United' States re
siding without the said State shall never be taxed at a higher rate than 
the lands and ~ther property belonging to residents thereof ; that no 
taxes shall be 1mposeu by the State on lands or property therein be
longing to or which may he•·eafter be purchased by the United States 
or r eserved for its use; but nothing herein, or in the ordinance herein 
provided for, shall preclude the said State from taxing, as other lands 
and other pt·operty are taxed, any lands and other property owned or 
held by any Indian wlw has severed his tribal relations and has ob
tained from the United States or from any person a title thereto by 
patent or other grant; save and except such lands as have been or may 
be. g:ranted to !l~Y Indian C?r Indians under any act of Congress con
tammg a provtston exemptmg the - lands thus granted from taxation 
but said ordinance shall provide that all such lands shall be exempt 
ft·om taxation by said State so long and to such extent as such act of 
Congress may pt·escribe. 

Thir·d. '.rhat the debts and liabilities of said Territory of New Mex
ico shall be assumed and paid by said State, and that said State shall be 
subrogated to all the rights of reimbursement which said Territory now 
has. 

Fourth. That provision shall be made for the establishment and 
maintenance of n system of public schools, which shall be open to all 
the childrE-n of said State and free from sectarian control · and that 
said schools shall always be conducted in English: P'rovided That 
nothing herein shall preclude the teaching of other languages in said 
public schools. 

Fifth. That said State shall never enact any law restricting or 
abridging the right of suffrage on account of race, color, or previous 
condition of servitude, and that ability to read, write, and speak the 
English language sufficiently well to conduct the duties of the office 
without the aid of an interpreter shall be a necessary qualification for 
all State officers. ' · . 

Sixth. That the capital of said State shall temporarily be at the city 
of Sante Fe, in said Territory of New Mexico, and shall not be changed 
therefrom previous to A. · D. 1910, but the location of said capital 
may, after said year, be permanently fixed by the electors of said State 
voting at an election to be provided for by the legislature. ' 

SEc. 22. That in case a constitution and State government shall be 
formed in compliance with the provisions of this act, the convention 
forming the same shall provide by ordina.nce for submitting said con· 
stitution to the people of said proposed State for its ratification or 
rejection, at a.n election to be held at a time fixed in said ordinance, 
which shall be not less than sixty days nor more than six months ft·om 
the adjournment of the convention, at which election the qualified 
voters of said proposed State shall vote directly for or against the pro
posed constitution and for or against any provisions thereof separately 
submitted. The returns of said election shall be made by the election 
officers direct to the secretary of the Territory of New Mexico at Santa 
Fe; who, with the governor and chief justice of said Territory, shall 
meet at said city of Santa Fe on the third Monday after said election 
and shall canvass the same; and if a majority of the legal votes cast 
on that question shall be for the constitution the said canvassing board 
shall certify the result to the President of the United States, together 
with the statement of the votes cast thereon, and upon sepa.rate arti
cles or propositions, and a copy of said constitution, articles, proposi
tions, and ordinances. And if the constitution and government of said 
proposed State are republican in form, and if the provisions in this act 
have been complied with in the formation thereof, it shall be the duty 
of the President of the United States, within twenty days f1·om the re
ceipt of the certificate of the result of said election and the statement 
of the votes cast thereon and a copy of said constitution, articles, 
propositions, and ordinances from said board, to issue his proclamation 
announcing the result of said election, and thereupon the proposed 
State shall be deemed admitted by Congress into the Union, under and 
by virtue of this act, under the name of Arizona, on an equal footing 
with the original States, from and after the date of said proclamation. 

The original of said constitution, articles, propositions, and ordi
nances, and the election returns, and a copy of the statement of the 
votes cast at said election shall be forwarded and turned over by the 
secretary of the Territory of New 1\Iexlco to the State authorities. 

SEC. 23. That until the next general census or until othet·wise pro
vided by law said State shall be entitled to one Representative in the 
House of Representatives of the 'United States, which Representative. 
together with the governor and all other officers provided for in said 
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constitution, shall be elected on the 'same day of the election for the 
adoption of the constitution; and until said State officers are elected 
and qualified under the provisions of the constitution, and the State 
is admitted into the Umon the Territorial officers of said Territory 
shall continue to discharge the duties of their respective offices in said 
Territory. 

SEC. 24. That upon the admission of said State into the Union there 
is hereby granted unto it, including - the sections- thereof heretofore· 
granted, four sections of public land in each township in the proposed 
State for the support of free public nonsectarian common schools, 
to wit: Sections numbered 13, 16, 33, .and 36, and where such sections 
or any parts thet·eof have been sold or otherwise disposed of by or 
under the authority of any act of Cong~·ess other lands equivalent 
thereto, in legal subdivisions of not less than one quarter section and 
as contiguous as may be to the section in lieu of which the same Is 
taken; such indemnity lands to be selected within said respective · por
tions of said State in the manner provided in this act: Provided, That 
the thirteenth, sixteenth, thirty-third, and tllirty-sixth sections em
braced in permanent reservations for cational purposes shall not at 
any time be subject to the grants nor to the indemnity provisions of 
this act, nor shall any lands embraced in Indian, military, or other 
reservations of any character be subject tp the grants of this act, but 
such reservation lands shall be subject to the indemnity provision of 
this act. 

Smc. 25. That 200 sections of the unappropriated nonmineral public 
lands within said State, to be sel~cted and located in legal subdi
visions, as provided in this act, are hereby granted to said State for 
the purpose of erecting legislative, executive, and judicial public build
ings in the same, and for the payment of the bonds heretofore or here
after issued therefor. 

SEc. 26. 'Ihat in addition to the foregoing, and in addition to all 
lands heretofore granted for such purpose, there shall be, and hereby 
is, granted to such State, to take effect when the same is admitted to 
the Union, 300 sections of land, to be selected from the public domain 
within said State in the same manner as provided in this act, and the 
p·roceeds of all such lands shall constitute a permanent fund, to be 
sa.:(ely invested and held by said State, and the income thereof be used 
exclusively for university purposes. The schools, colleges, and universi
ties provided for in this act shall forever remain under the exclusive 
control of the said Statei and no part of the proceeds arisin.g from the 
sale or disposal of any ands herein granted for educational purposes 
shall be used for the support of any sectarian or denominational school, 
college, or university. 

SEc. 27. That nothing in this act shall 1>e so construed, except where 
the same is so specifically stated, as to repeal any grant ~ land hereto
fore made by any act of Congress to said Territory, but such grants are 
hereby ratified and confirmed in and to said State, and all of the land 
that may not, at the time of the admission of said State into the Union, 
have been selected and seg~·egated from the public domain, may be ·so 
selected and segregated in the manner provided in this act. 

SEc. 28. That 5 per cent of the proceeds of the sales of public lands 
lying within said State which shall be sold by the United States subse
quent to the admission of said State Into the Union, after deducting 
all the expenses incident to the same, shall be paid to the said State, to 
be used as a permanent fund, the interest of which only shall be ex
pended for the support of the common schools within said State. 

SEc. 29. Thut all lands herein g~·anted for educational purposes may 
be appraised and disposed of only at public sale, the proceeds to con
stitute a I_>ermanent school fundl the income from which only shall be 
expended rn the support of saia schools. But said lands may, under 
such regulations as the legislature shall prescribe, be leased for per·i
ods of not more than five years, and such common school land shall not 
be subject to preemption, homestead entry, or any other entry under 
the land laws of the United States, whether surveyed or unsurveyed, 
but shall be reserved for school purposes only. 

SEc. 30. That In lieu of the grant of land for purposes of internal 
Improvement made to new States by the eighth section of the act of 
September 4, 1841, which section is hereby repealed as to the proposed 
State, and in lieu of any claim or demand by the said State under the 
act of September 28, 18!50, and section 2479 of the Revised Statutes, 
making a geant of swamp and overflowed lands to certain States, 
which g~·ant it is hereby declared is not extended to the said State, and 
in lien of any grant of saline lands to said State, save as heretofore 
made, the following grants of land from public lands of the United 
States within said State are hereby made, to wit: 

For the establishment and maintenance and support of insane asy
lums in the said State, 200,000 acres ; for penitentiaries, 200,000 
acres ; for schools for the deaf, dumb, and the blind, 200,000 acres ; 
for miners' hospitals for disabled miners, 100,000 acres; for normal 
schpols, 200,000 acres;_ for State charitable, penal, and reformatory 
in Ututions, 200,000 acres; for ag~·icnltural and mechanical colleges, 
300.000 acres ; for schools of mines, 200,000 acres; for military insti
tutes, 200,000 acres. 

SEc. 31. That all lands granted in quantity or as indemnity by this 
act ·shall be selected, under the direction of the Secretary of the In
t erior, from the unappropriated public lands of the United States 
within the limits of the said State, by a commission composed of the 
governor, surveyor-general, and attorney-general of said · State ; and 
no fees shall be charged for passing the title to the same or for the 
preliminary proceedings thereof. 

SEC. 32. That all mineral lands shall be exempted from the grants 
made by this act; but if any portion thereof shall be found by the 
Department of the Interior to be mineral lands, said State is hereby 
authorized and empowered to select, in legal subdivisions, an equal 
quantity of other unappropriated lands in said State in lieu thereof. 

There is hereby appropriated, out of any moneys in the Treasury not 
otherwise appropriated, the sum of $2,500,000 for the use and benefit 
of tbe common schools of said State. Said appropriation shall be paid 
by the Treasurer of the nited States at such time and to such per
son or persons as may be authorized by said State to receive the same 
under laws to be enacted by said State, and until said State shall enact 
such laws said appropriation shall not be paid. Said appropriation of 
'5,000,000 shall be held in"iolate and invested by said State, in trust, 
for the use and benefit of Raid schools. 

SEc . 33. That the said State, when admitted as aforesaid; shall con
stitute one judicial di trict, to be named the district of New Mexico, 
and the circuit and district courts of said district shall be held at 
Albuquerque for the time being, and the said distt·ict shall. for judicial 
pru·poses, until otherwise provided, be attached to the ninth judicial 
circuit. There shall be appointed for said district one district judge, 
one nited States attorney, and one United States marshnl. The judge 
of said district shall receive a yearly salary the same· as other similar 
judges of the United States, payable as provided for by law, and shall 
reside in said district to which he is appointed. There shall be ap-

-

pointed a clerk of said court, who shall keep his office at Albuquerque, 
in said State. The regular terms of said district and circuit courts · 
shall be held in said district, at the place aforesaio, on the first Mon
day in April and the first Monday in November of each year, and only 
one grand jury and one petit jury ,shall be summoned for service in 
both said circuit and district courts. The circuit and distt·ict courts · 
for said district, ·and the judges thereof, respectively, shall possess the . 
same powers and jurisdiction and perform the same duties required to 
be performed by the other circuit and district courts and judges of the 
United States, and shall be governed by the same laws and regtllations 
The marshal, district attorney, and clerks of the circuit and district 
courts of said district, and all other officers and nersons performing 
duties in the administration of justice therein, sha severally possess 
the powers and perform the duties lawfully possessed and required to 
be performed by similar officers in other d.istricts of the United States, 
and shall, for the services they may perform, receive the fees and com
pensation now allowed by law to officers performing similar services for 
the United States in the Territory of New Mexico. 

SEC. 34. That all cases of appeal or writ of et·ror heretofore prose
cuted and now pending in the Supreme Court of the United States 
upon any record from the supreme court of said Territory, or that may 
hereafter lawfnlly be prosecuted upon any record from said comt, may 
be heard and determined by said Supreme Court of the United States. 
And the mandate of execution or of further proceedings shall be 
directed by the Supreme Court of the United States to the circuit or 
district court, respectively, hereby established within the said State, or 
to the supreme coru·t of such State, as the nature of tbe case may re
quire. And the circuit, district, and State courts herein named shall, 
respectively, be the successors of the supreme court of the said Terri
tory as to all such cases arising within the limits embraced within the 
jurisdiction of such courts, respectively, with full power to proceed 
with the same and award mesne or final _process therein; and that · from 
all judgments and decrees of the supreme court of the said Territory 
mentioned in this act, in any case arising within the limits of the 
proposed State prior to admission, the parties to such judgment shall 
have the same right to prosecute appeals and writs of error to the 
Supreme Comt of the United States or to the circuit court of appeals 
as they shall have had by law prior to the admission of said State into 
the Union. 

SEC. 35. That in respect to all cases, proceedings, and matters now 
pending in the supreme or district courts of said Territory at the time 
of the admission into the Union of the said State, and arising within 
the limits of such State, whereof the circuit or district courts by this 
act established might have had jurisdiction under the laws of the 
United States had such courts existed at the time of the commence
ment of such cases, the said circuit and district courts, respectively, 
shall be the successors of said supreme and district courts of said 
Territory; and in respect to all other cases, proceedings, and matters 
pending in the supreme or district courts of the said Territory at the 
time of the admission of said Territory into the Union, arising within 
the limits of said State, the courts established by such State shall, 
respectively, be the successors of said supreme and district Territorial 
courts; and all the files, records, indictments, and proceedings relating 
to any such cases shall be transferred to such circuit, district, and 
State courts, respectively, and the same shall be proceeded with therein 
in due course of law; but no writ, action, indictment, cause, or pro
ceeding now pending, or that prior to the admission of the State shall 
be pending, in any Territorial oourt in said Territory shall abate by the 
admission of such State into the Union, but the same shall be trans
ferred and proceeded with in the proper United States circuit, district, 
or State court, as the case may be: ProV'lded, however, That in all 
civll actions, causes, and proceedings in which the United States is not 
a party transfers shall not be made to the circuit and district courts 
of the United States except upon cause shown by written reqnest of 
one of the parties to such action or proceeding filed in the proper court, 
and in the absence of such request such cases shall be proceeded with 
in the proper State courts. 

SEc. 36. That the constitutional convention shall by ordinance pro
vide for the election of officers for a full State government, including 
members of the le~islatnre and one Representative in Congress, at the 
time for the electiOn for the ratification or rejection of the constitu
tion ; but the said State government shall remain in abeyance until 
the State shall be admitted into the Union as proposed by this act. 
In case the constitution of said State shall be ratified by a majority of 
the leaal voters of said Territory votin~ at the election held therefor 
as hereinbefore provided, but not otherwise, the legislature thereof may 
assemble at Santa Fe, organize and elect two Senators of the United 
States in the manner now prescribed by the laws of the United States; 
and the governor and secretary of state of the proposed State shall 
certify the election of the Senators and Representatives in the man
ner required by law, and when such State is a,.dmitted into the Union, 
as provided in this act, the Senators and Representatives shall be en
titled to be admitted to seats in Congress and to all rights and privi
leges of Senators and Representatives of other States in the Congress 
of the United States· and the officers of the State government formed 
in pursuance of said constitution, as provided by the constitutional 

. convention, shall proceed to exercise all the functions of State officers; 
and all laws of said Territory in force at the time of its admission 
into the Union shall be in force in said State until changed by the 
legislature of said State, except as modi.fied or changed by this act or 
by the constitution of the State; and the laws of the United States 
shall have the same force and effect within the said State as elsewhere 
within the United States. · 

SEc. 37. That the sum of $100,000, or so much thereof as may be 
necessary, is hereby appropriated, out of any money in the Treasury 
not otherwise appropriated, for defraying all and every kind and 
character of expense incident to the elections and conventions provided 
for in this act; that is, the payment of the expenses of registration and 
holding the election for members of the constitutional convention and 
the election for the ratification of the constitution at the same rates 
that are paid for similar services under · the Territorial laws, re
spectively, and for the payment of the mileage for and salaries of mem
bers of the constitutional convention at the same rates that are paid 
the said Territorial legislatures under national law, and for the pay
ment of all proper and necessary expenses, officers, clerks, and mes
sengers thereof, and printing and other expenses incident thet·eto : 
P1·ovided, That any expense incurred in excess of said sum of $100,000 
shall be paid by said State. The said money shall be expended under 
the direction of the Secretary of the Interior, and shall be forwarded, 
to be locally expended in the present Territory of New Mexico, through 
the secretary of said Territory, as may be necessary and proper, in 
the discretion of the Secretary of the Interior, in order to carry out the 
full intent and meaning of this act. · 
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Amend the title so as to read : "An act to enable the people of Ok
lahoma and of the ·Indian Territory to form a constitution and State 
government and be admitted into the Union on an equal footing with 
the original States; and to enable the people of New Mexico to form 
a constitution and State government and be admitted into the Union 
on an equal footing with the original States." 

Mr. BARD. Mr. President, I desire to explain the purpose 
of this amendment. It eliminates · from the House bill, . after 
section 19 to the end of the bill, all reference to the Territory 
of .Arizona, and provides for the admission of New Mexico as a 
State. 

Each one of the previous articles follows precisely the terms 
and language of the House bill as amended by the Senate, with 
one exception, and that is in section 32 of the bill now before 
the Senate, where it was provided that the proposed new State 
of Arizona, including the Territory of New Mexico, should be 
granted $5,000,000 for school purposes. This amendment pro
vides that one-half that amount shall be appropriated for public 
schools in the State of New Mexico. The amendment is like 
the bill itself in all respects referring to New Mexico, and it 
follows also the provisions of the amendments proposed by the 
Senator from Colorado [Mr. PATTERSON], the Senator from 
North Dakota [Mr. McCuMBER], and the Senator from Ohio 
[Mr. FORAKER]. 

1\Ir. HOPKINS. Mr. President, I am opposed to the amend
ment offered by the Senator from California, and I trust that 
upon a vote that amendment will be defeated. It is unneces
sary for me to say at this stage of the discussion that the Sen
a,te has embarked upon the most important legislation that it 
has been called upon to consider during the present session of 
Congress. The making of a new State is a matter of grave 
importance--much more so than legislation relating to. tariff or 
finance. We know that time and trade conditions affect the 
tariff conditions of the country, so that there must be a re
vision of that kind of legislation, and the ·success of one or the 
other of the great political parties which controls the destinies 
of this Republic may control the financial policy of the Govern- · 
ment, or change it, as is determined by the success of the one 
or the other of the parties. 

It is not so, however, when we admit a Territory as a new 
State into the Union. That legislation can not be reenacted; 
it can not be taken back. The admission of a new State into 
the Union affects all of the other forty-five States that form 
this great Republic. It requires a readjustment of the rights 
of all the .states and of all the people who live within the limits 
of the several States. 

When these Territories are admitted they are not admitted 
in degree. There is no State in the Union that is admitted 
in any degree. If it is ·admitted at all it has the same rights 
and privileges in this Chamber and in the other branch of 
Congress that any one of the old original thirteen States has. 
It has the same influence in this body upon legislation that the 
great State of New York, Pennsylvania, or Illinois has. 

Hence, I say it is important that we should look carefully 
upon these questions to know that after the action is taken the 
result will not only be beneficial to the people living within 
the limits of the 'Territory that is admitted as a new State, 
but that the influence will be beneficial to the other forty-five 
States that are already in the Union. 

The Senator from North Dakota [Mr. McCUMBER] during 
the progress of the debate here to-day has called attention to 
the fact that some of the New England States and Delaware 
are small State , and he has used that as an argument why 
we should admit Arizona a:q.d New Mexico, with the sparse popu
lation in those Territories, as sovereign States in the Republic. 

1\Ir. President, does not every student of American history 
know that there is no relation between any of the New England 
States, who were a part of the original compact, and the ad
mission of a new State into the Republic? Take the States of 
Delaware, Rhode Island, New Hampshire, and Massachusetts. 
,,Ve would have had no Federal Republic had not they united 
under the form of government we have to-day. \Ve could have 
admitted no new States from the territory we possess had not 
the thirteen original States united into a Federal Republic. 
History, however, bears me out in the statement that from 
the earliest time we ha¥e exacted larger territory and a larger 
population for the new States than was had in a number of 
the original States. 

Senators have spoken of Vermont. As has been well said by 
the enior Senator from that State, Vermont was an independ
ent Commonwealth during the progress of the Revolutionary 
war. She sent her soldiers to the front and helped fight the 
battles of our country, as did the other thirteen colonies, and 
when she came knocking at the door to be admitted as an in
dependent State in the Republic she was admitted, and properly 
admitted, because she possessed all of the requisites the original 
t hir teen States possessed. 

That, Mr. President, is not the condition to-day. The amend
ment submitted by the Senator from California proposes to 
admit New Mexico as a separate and independent State in this 
Republic. I protest, in the name of the people whom I in part 
represent upon this floor, against such action on the part of the 
Senate as that. I claim that the people are not prepared for 
statehood. 

I have stated, Mr. President, that when we admitted new 
States we had larger territory than the original thirteen States 
posessed. Take the States that were embraced in the Ordi
nance of 1787. In the discussion that was had by the fathers 
of the Republic it was proposed by some that that magnificent 
territory should be divided into ten States, giving twenty ·Sena
ors in this body. But it was opposed, and very properly 
opposed, and when the ordinance was adopted it was provided 
that that Territory should be divided into not less than three 
nor more than five States. One of those States is the great 
State of Illinois, and instead of having a few thousand square 
miles it is an imperial State that embraces within its limits 
56,000 square miles. It has more than 32,000,000 acres of the 
best land there is in this entire country. 

Now, how is it with the proposed State of New Mexico as 
advocated by the amendment of the Senator from California? 
I have figures before me which show that to-day there are onlY, · 
254,945 acres under irrigation, or susceptible of grazing or agri
cultural purposes. Think of it for a moment! A Territory 
that has h.ad a separate and independent existence for fifty 
years, and yet within its limits they can show only 254,945 
acres that can be cultivated by man. 

Compare that with Illinois, with her 30,000,000 acres and more. 
Compare it with the State of Kansas, with her 41,000,000 acres. 
Compare the population of New Mexico of less than 200,000 with 
the 5,000,000 people in Illinois, with the 6,000,000 people in 
Pennsylvania, with the between 7,000,000 and 8,000,000 people 
in New York, and then do you say to me, Mr. President, that 
those people representing that sparsely populated country are 
ent-itled to the same representation upon this floor as the im
perial States I have named? 

It may be said that in the course of time New Mexico · may 
develop in population and in her acreage. This question has 
been thoroughly investigated by scientific men whose judgment 
we can take, and they say that under the most favorable condi
tions, with the United States pouring out millions of money in 
the interest of irrigation in this country, they can not a<ld to 
exceed 300,000 acres to the 254,000. So under the most favorable 
conditions never in the history of that Tenitory can we get to 
exceed 554,945 acres of arable land. Think of it for a moment! 
Anu again, when you consider the limited area of the Terri
tory, look also at its population. I just said that it to-day bas 
a population of less than 200,000. The Senator from Montana 
[Mr. CLARK] in his very able and interesting speech made upon 
this floor the other day in his wildest imagining ne¥er put the 
population of that Territory in the far future to exceed three
quarters of a million of people. In my judgment, under the 
most favorable conditions fifty years from now will not see 
500,000 people within the limits of that Territory. 

Now, 1\Ir. President, under those conditions I insist that New 
Mexico shall not he permitted to exercise tbe same political 
rights upon this floor that are exercised by the forty-five States 
now in the Union. 

The PRESIDENT pro tempore. The Senator's time has ex
pil·ed. 

1\Ir. NEWLANDS. Mr. President, it is a sufficient answer 
to the Senator from Illinois [Mr. HoPKI s], whose State was ad
mitted into the Union with a population of only 34,000, that the 
Territory of New Mexico seeks admission to-day with a popula
tion of 300,000, nearly ten times the population of Illinois at 
the time of its admission to the Union. 

If the connection of a Territory possessing 300,000 people 
with the Union of the States as a sovereign State is to be re
gard-ed as a desecration, I ask whether the existence of Vermont 
in the Union of the States to-day, with only 3GO,OOO people, is 
a desecration; whether the existence of New Hamp hire with 
an equal population is a desecration; whether the exi. tence of 
Rhode Island with a poJ?ulation, I believe, less than that of New 
Mexico to-day, is a desecration, and whether tile existence of 
Delaware as one of the sovereign States of the Union side by 
side with Illinois is a desecration? I ask the Senator whether 
the history of any one of .these States dishonors the American 
Union, and-whether we are willing to blot out from the history 
of the Republic the splendid record made by the men of tho e 
States in the administration of the affairs of the Union and in 
the legislation of this very body of which we are members. 

Mr. President, the Senator doubtless insists that the popula
tion of New Mexico will remain stationary. He declares that 
there are only 250,000 acres of land under cultivation, or rather, 

. 
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as he states it, that can be cultivated. Mr. President, it is true tionary in population as New Hampshire has .for forty years; 
that when the last census was taken there were only 250,000 that it wiii be the case of arrested development that Delaware 
acres of land under actual in·igation, but will the Senator· con- is to-day, with its population of 184,000? 
tend for a moment that there are only 250,000 acres of land in If the history of Delaware, of New Hampshire, and of Ver-
that State capable of irrigation? mont is only that of added luster to the Union, I ask what can 

We have before us the report of the Director of the Geologi- we expect of this proposed State which has already reached 
cal Survey, who makes a mathematical demonstration that, their proportions in population and is simply upon the threshold 
taking into consideration the water supply of that Territory, the of the wealth of the future? 
various streams and the adjacent valleys, the agricultural de- The PRESIDENT pro tempore. The Senator's time has ex-
velopment of New Mexico alone will support 500,000 people. pired. 

That is to be the development of the future, the development Mr. HEYBURN. l'lfr. President, a comparative statement of 
that is now commenced m1der the great national reclamation figures sometimes does not convey the fullest or the best under
act, which we have recently enacted. If the agricultural possi- standing of a question. I desire to demonstrate these figures 
bilities of that State will support 500,000 people, I ask how upon the niap which has been referred to. I have made a card
many of the correlated industries of commerce and of mimu- ~oard which exactly conforms to the size of the proposed State 
facture and of mining will it support? If, with a cultivated of .Arizona on the map. The junior Senator from Illinois [Mr~ 
area of only 250,000 acres, New Mexico has been able to attain HoPKINS] insists upon the admission of this Territory com
a population of 300,000, I ask what population she will attain prised of .Arizona and New Mexico as one State. It is repre
when these vast areas are put under cultivation through the sented by this cardboard exactly [indicating]. I desire to 
beneficent process of irrigation, and when all the related indus- place the cardboard representing that State on the Northwest 
tries of mining and of commerce are built up in connection with Territory, out of which five great States of the Union were 
.the agricultural development? made. That cardboard represents nearly 20,000 more square 

But, Mr. President, the Director of the Geological Survey has miles than the Northwest Territory, out of which Ohio, Indiana, 
underestimated the agricultural possibilities of that State. He Illinois, 'Visconsin, and :Michigan were carved. .At- the time 
probably makes a mathematical calculation as to the duty of the that they were created States they contained less population 
water now running in the streams, regardless of the fact that than New Mexico contains to-day, according to the census of 
as land hitherto arid is put under cultivation the soil will be the United States. The fertility of their soil and their re
saturated with water, and that if you put 100,000 acres of arid sources were as unknown at the time when those States were 
land under water to-day, though the operation of irrigation may erected as are the resources and the fertility of the soil of 
require a large amount of water in the immediate future, yet Arizona and New Mexico to-day. They contained a larger 
that water spreading over the soil seeps through it and brings Indian population in proportion to the white population; they 
the water level that was from 50 to 100 feet below up to within contained a larger illiterate population in proportion to the 
2 or 3 feet of the surface, and thereafter a very small amount intelligent population than Arizona and New Mexico to-day. I 
of water will be needed in that valley to bring crops to perfec- again place this piece of cal·dboard on the map over the terri
lion. So the very watei.· that is absolutely essential to the tory that at that time was known as the "Southwestern Terri
reclamation of 100,000 acres of land to-day can three years tory." It comprises more acres of land, more square miles, 
hence be made to reclrum another 100,000 acres and three years than that Southwest Territory that was created into this 
after that to reclaim another 100,000. Therefore it is almost great belt of Gulf States; and at the time of the creation of 
impossible to limit the amount of reclamation that can be ac- those States less was known of their resources, and they had 
complished with water which appears in the first place almost not been demonstrated as have the resources of New Mexico 
inadequate to supply the limited area to which it is applied. and Arizona to-day. 

1\Ir. President, irrigation is in its infancy. In many irrigated When we are making States, we are making infant States 
districts now they find that they are suffering from a surplus always. We are making them upon the faith that they will 
of water, instead of a deficiency of water, and they are com- grow and become of more importance. It is not supposed that 
pelled to build drainage ditches to carry away the water, instead these Territories are to remain out of the Union until they 
of canals to carry the water upon the Hind. This development have attained the proportions of the great empire States, as we 
will be a constantly continuing and progressing development. term them. 
The imagination of man can not limit its extent. Those people are our people. They are your younger sons 

Now, what about the fertility of the soil? Will the Senator that went from your homes because the home nest had grown 
from Illinois contend for a moment that, acre for acre, the soil too small. They are the ambitious members of your families, 
of Illinois is as productive as that of New Mexico? Does he who went down there carrying with them the pledge that if they 
not know that the soil in New Mexico is almost of limitless would go out upon the picket post of civilization and fit it for 
depth; that it has not been washed away by torrents of rain, statehood you would give it to them. Have you lost faith in your 
but remains there in all its virgin perfection? Does he not pioneer·s who went out there? They were not the sloths or tlie 
know that the water carried from mountain streams over those drones of civilization. They are the best blood of the United 
lands contains in itself elements of fertility; that it . is not the States, even though they have in their midst the Aztec, the 
kind of . water that falls from the clouds absolutely ~pure, but Mexican, or the Indian. When they went there they carried 
water that carries with it mineral and vegetable deposits which with them that pledge that had gone always to the frontier, that 
ill themselves constitute a part of the fertilizing processes of "if you will go into these new lands and reclaim them and pro
the land, .so that the land in the irrigated region never requires duce conditions that fit them to be States, we will give you 
the artificial fertilization which is required for other lands? statehood." 

Does be not know that the sky is cloudless, that the sun beats We are here called upon to-day to redeem that pledge. We 
down with almost unrelenting warmth? Does be not know are not asked to take them upon faith alone into the family of 
that when you have a rich soil, abundance of water, and States. We are not asked, as they were when they made five 
w·armth of sun you have all the elements of the most scientific States out of the Northwest Territory, to rest upon the assur
cultivation-not the accidental cultivation of the humid region ance that those people would eliminate the Indians and the sav
with its clouded skies, its torrential rains, its floods, and its agery. 
droughts, but a scientific adjustment of all the relations of agri- The Senator from Indiana [Mr. BEVERIDGE] the other day said 
culture-adjustments of the amount of water required by the that those States contained and carried in their fertile lands a 
soil and a steady continuance of the heat and warmth necessary pledge that these States do not carry. 
to generate production? Does he not know that this region is Mr. President, the natural fertility of the soil of Arizona and 
capable of an intensive cultivation, that it raises the most valu- New :Mexico is greater than the natural fertility of the soil of 
able products of the soil, including the tropical and semitropical the Lake States. It needs only that water shall be applied to 
fruits? . those lands to double the product per acre of any State along 

We also know something about the mineral richness of that the Lakes or elsewhere in the eastern part of this country. 
country. We know that it is rich not only in gold and silver, That bas been demonstrated, so that it is no longer a question 
not only in the discoveries already published to the world, but which can be doubted. 
in wealth yet undiscovered and in resources still undeveloped. Mr. President, the proposition to' admit New Mexico as a 

New Mexico has vast areas of land containing asphalt and State, as provided by this amendment, will settle' this question. 
coal, the basis of great industrial development And can it be New l\Iexico · itself is larger than nearly any other State that 
maintained that a country yet in its infancy, a country which bas been admitted to the Union. We leave Texas out of consid
since the last census bas pretty .nearly doubled in population, 

1 

eration, because Texas came to us by treaty, and so it is not at 
will remain stationary; that it will remain stationary in popu- all within the rule under consideration. But New Mexico has 
lation as Vermont has for forty years; -that it ·will remain sta- the natural resources, has the population, has the enterprise 
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that entitles it to statehood, and I think thls amendment shouid · As was reported by the Senate committee in 1902, they have to 
'be adopt-ed. · use interpreters in their legislature in order to make their Ieg-

Mr. SPOONER. Mr. President, I sincerely hope the pending islative proceedings understood by the men who make laws for 
amendment will not be adopted. Oklahoma arid the Indian Ter- the Territory. ' The subpamas -and proeesses of many of the 
ritory under this bill are to come· in -as one State. In natural courts are in the Spanish language. We have had to print the 
resources they supplement each other, and from every conceiv- statutes for New Mexico on one page in the EngH h tongue and 
able standpoint Oklahoma and the Indian Territory are entitled on the 'Other in the 'Spanish. The committee reported, and it is 
to come into the Union as a State. If there is any possible doubtless the truth, tbat the arguments of counsel have to be in
theory from the standpoint of to-day why the Congress shall terpreted to the juries ; also the charge of the court; and that at 
admit into the Union New Mex:ico as a State, I have not beard it. times an interpreter must enter the jury room to enable jurors 

It is idle to compare the population of New Mexieo with the to understand each other; that political speeches have to be in
population of Delaware, with the population of the <()riginal terpreted to the audiences, and the proceedings of political ·con
States. They did not come into the Unjon. They made it. ventions have to be interpreted to tbe delegates in order that 
They achieved the independence <>f the United States from they may know for wh-at they are voting and for whom they are 
Great Britain; they planted our .civilization npon this continent, voting: Take the list of their -council. It reads like the muster 
nnd, Mr. President, they laid the foundation of this Union .of roll of a Spanish military comJ)any. 
80,000,000 people. It is not to be said in derogation of those Mr. CULLOl\L Read some of the names. 
States that in .some ·<()f them population has not increa ed. It Mr. SPOOl\TER.- The Senator from Illinois asks me to .r~.ad 
is enough to say of them that they were the original constituent some of the names. I do h<.t speak Spanish and, therefore, 1 
:elements of the Union. must decline. There are able and educated men among the Mex-

It is idle also to say that the ratio of population, upon which icans of the Territory, but the mass is not so. 
should be based the test of statehood, is ·the same to-day, or The PRESIDENT pro tempore. -The -senator's time has e:x:· 
should be, that it was fifty years ago. Statehood is not to be pired. 
determined simply with reference to area. Mr. SPOOl\TER. I am sorry, Mr. "President, for there is much 

It is idle, Mr. President, to compare the Northwest Territory to be -said against this -amendment. 
in acreage with Arizona and New Mexico. The conditions are Mr. BAILEY. Mr. President, ·the Senator from Wisconsin 
utterly different No chances were taken ahout the States [Mr. SPOONER] 'Seldom misunderstands an argument, but -on this 
which were cnxved -out of the Northw-est Territory. They occasion he has entirely misunderstood the meaning of those 
lacked only, in order to constitute perfect States, populati.on, Senators who have referred to some of the smaller New England 
and it was the tb.eory, and it became a fact, that they would be States. He ·says that the e comparisons are idle, because those 
populated by people who came -from the original States, ns in States made the Union. I appeal to him, it small States could 
the first instance they were. They had climate_; they had rain- make the Union, may not small States preserve it? Instead o~ 
fall ; they had area, and they had the variety of ;resom·ces. answering our argument, he confirms it I beg to assure him 

It required nothing of prophecy, such as ·has been indulged in that when I have a:lluded to the size of the New England States 
by the Sen-ator from Nevada [Mr. NEWLANDS], as 'to what their I have not done so in any spilit ·of 'Criticism; but I have rather 
future would be so far as eapacity for producing wealth, for referred·to them in justification of my -claim that the best States 
development. and for settlement were concerned. · are neither the gr-eatest in popul-ation nor the widest in extent. 

When the amendment proposed by the Senator from Ohio was I venture to . ay that to-day no sing1e Sta.te in rul this Union 
adopted, leaving it to the people <>f Arizona and to the people of exerts a more powerful and,· I will add. -from 11 RepubHean point 
New Mexico to determine whether they ·should come into the of view, a more salutary influence upon our legislation than the 
Union as one State, I supposed it ended, as I think it ought to State -of Main-e; yet when the last apportio-nment, based upon 
nave ended, this branch of the controversy. the census of 1900, was made, Congress was appealed to to 

New Mexico may have area sutfic·i.ent, but that is not enough increase the membership of the Hou e of Representatives in 
to make a State; it was not in the olden days, nor ls it in order to -save the State .of Maine from the loss of a · Represent:l.
these times. To constitute the right to statehood a "Territory tive. I say that . if Maine and Vermont and New Hampshire 
must have reasonable certainty of growth and development, have honorably and fitly borne their part in the development of 
not from what some gentlemen prophesy may happen in the long this Republic, it does not lie in the mouths of Senators from that 
reach of time, but based upon what has happened and what is region to say that their sons and their grandsons in the far 
known. I say of the Territory of New Mexico, not lnteniling to West may not duplicate their virtues. 
deal unfairly in judgment with her people, that .she is not fit to Mr. SPOONER. If the Senator will allow me. there Are 
come into this Union as a State. She is not fit in point of de- GO,OOO Mexicans in New Mexico who are neither their sons nor 
veloJ)ment. Her mineral resources, so far as they are devel.oped, our grandsons. 
are a bagatelle in their relation to this question. Her acreage Air. BAILEY. I thank the Senator for calling my attention 
that is tlms far demonstrated to be susceptible .of tillage is a to that, because if the Mexican population is so bad as he de
tri.tle. scribes it, in God's name why will you force them upon the 

Are we to admit States into the Union upon tb.e prophecy of unwilling people of Arizona? If he will not associate with 
the Director of the Geological Survey as to what may in the them, I ask what defense he will make to his conscience And his 
long future devalop in the way of ccultivable area? Are we to people for forcing them upon the protesting but helpless citizens 
admit States into the Union upon what the Senator from of Arizona? 'That is a question the Senator must answer. 
Nevada or any other Senator thinks is the bidden mineral Ah, Mr. President, the question here is not so much what 
wealth of that region? No man knows what lies hidden in the Arizona is-it is what will Arizona be? We are not legislat.ii:l.g 
ground until, through the expenditure of his money, he goes after for this day, nor for this . decade, nor even for this century; 
it Is it not enough, Mr. President, to say, and is it not true' to we are building, sir, for all time; and he is a shortsighted 
say, taking all of the data furnished by the distinguished Sen- Senator who can not look down the long flight of the years to . 
ator from Minnesota (1\ir. NELsoN] in his carefully prepared. come and see this struggling and spar ely settled · Territory 
speech, that, froi:n tbe standpoint of -to-day, there ha.-e not de- grown into a prosperous and a populous State. 
veloped the elements in New Mexico-! mean material ele- The same argument which is urged upon us here has been 
ments-to entitle her to take her place in the ·union as one employed against the admission of many States whose thousands 
of the States? Why not wait a better knowledge of her 1.·e· of industrious and happy people now are contributing to the 
sources? wealth and the glory of this Republic. Neither the Senator 

'l'hat is not all, although, in my judgm~nt, that ought to be from Wisconsin nor any other Senator on this floor can look 
enough. · The population of New Mexico-and population above into the future and tell what seeds will grow, .and I affirm that 
all things else goes to make a State--is not a population either we know more to-day of New Mexico and Arizona than our 
in nu:nibers or quality which entitles New Mexico now to be ad- fathers knew of the great Northwest Territory when they 
mitted futo the Union as a State. When I say "quality," I do carved it 11p into sovereign States. · · 
not mean, as the Senator from Ohio [Mr. FoRAKER] seemed to I plead now for more. Where twenty massive .columns rise; 
think was meant the other day-good men and bad men-not let us add these that in their strength they may add to the 
that; I do not reflect upon ber people, but I say a people who strength of others, until upon their lofty_ heads the splendid 
have been organized as a Territory for fifty years, and never yet entablature of this Union shall rest secure forever. · 
have become so far assimilated with our population as to be en- Mr. ELKINS. 1\Ir. President, I can not allow this oppor
abled to speak .and ·understand fhe language of our country, so tunity to pass withQut saying a word in behalf of a people and 
that the proceedings of the courts, the proceedings of the legis- a country to which I am sincerely attached, and I can not 're~ 
latUre, the proceedings Of conventions need not to be carried on main silent after the statement made by the Senator from Wis
with interpreters, ts not the sort of population which ought to consin IMr. "SPOONER], ·that a people whom I know wen to 'be 
be admitted into this Union of 80,000,000 people.. worthy, de~erving, and law-abiding citizens, and among whom 
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I lived so many years, are unfit to be admitted to statehood and 
become a part of this Union. I feel I owe it to justice to defend 
the people of New Mexico when attacked as they have been in 
this debate. They are misunderstood and shamefuJly misrepre
sented. 

All the rules that have heretofore governed the admission of 
States have been violated in this attempt to longer keep New 
Mexico out of the Union. Tried by any rule that heretofore has 
obtained in the history of the Government, New Mexico ougllt 
long ago to have been admitted into the Union as a State with
out Arizona or any other Territory attached or made a part of it. 

The cbief argument of the Senator from Wisconsin is that 
part of the people of New Mexico-and I say part, because he 
surely could not have meant all-did not speak the English 
language. 

First I want to say to him that about half the people of New 
1\lexico are Americans. This half speak the English language ; 
they are cultivated and educated people who in every respect 
will compare most favorably with the people of Wisconsin or 
any other State in the Union. The fact that the other part or 
half of the people of New Mexico do not speak the English 
language should not be urged as a reason why they should be 
refused the rights of statehood. 

There are thousands, I may say htmdreds of thousands, of 
people in the United States-.:-good citizens-who doe11ot speak 
the English language, but it does not follow that these people 
sbould be denied the rights of citizenship or discriminated 
against in any way. · 
J~t me tell the Senator that for fifty years the State of Lou

isiana, and I do not know but that it does to-day, published its 
laws in French and English, and in the early history of Louisi
ana French was spoken in the legislature and the laws were 
published in French, and to-day .in Canada the daily proceedings 
of the Canadian parliament are published in French as well as 
in English. 

Mr. PERKINS. That was true in California for twelve 
years. 

Mr. ELKINS. And California for twelve years did the same 
thing. It is no impeachment of people that they do not speak 
the English language. These Mexican people came to us as a 
conquered people and not of their own volition. They became 
a part of this country not by choice, but by force of arms. 
. If tqey were good enough to be annexed to the United States 
and to be made citizens of the United States and to have their 
territory become a part of the territory of the United States, 
why draw the line against making them full-grown citizens of 
the Union by allowing them to become a State? Why keep 
them in servitude, in vassalage and pupilage for .fifty years be
fore admitting them into the Union? There is nothing in the 
argument. It does not appeal to the intelligence of fair-minded 
men. What a poor excuse ·for denying to a Territory with• the 
requisite population its right to ·become a State. 

Mr. President, so much for a part of the people not speaking 
the English language. These people, these Mexicans, so de
spised here in the Senate are a law-abiding and religious people, 
they have . more cllurches than can be found in any other part 
of the country in proportion to population. They have good 
schools, good libraries, and good public institutions. I say to-day 
they are and have always been loyal to the Union and good law
abiding citizens. They knew enough to fight for the Union 
and to help save it, :md they knew enough to send a splendid 
regiment to the Spanish war. 

When the life of the Union was trembling in the balance and 
sh·ong hearts were depressed, :Mexican soldiers were welcomed 
into the Union armies, offi.cered by native Mexicans. The great 
Lincoln did not ask, Congress did not ask, no Senator asked if 
they spoke the English language and declared they were unfit to 
serve as soldiers, and no Senator should now proscribe and cast 
them out because they don't speak English. 

l\Ir. Pre"ident, the character of the Mexican people can not be 
successfully attacked. A committee running through the '.rerri
tory of New l\Iexico, witnessing the country from a Pullman 
palace car window, lingering only a few days here and there, can 
not form any adequate idea of a great Territory, its people, and 
institutions, and they can not instruct me about the resources 
of New Mexico or misrepresent the character of her people with
out a protest from me. 

Mr. HOPKINS. Mr. President--
The PRESIDENT pro tempore. Does the Senator from West 

Virginia yield to the Senator from Illinois? 
. l\fr. ELKINS. I have only ten minutes. Your State had only 

55,000 people when admitted and New Mexico has five times as 
many. 

Mr. President, I want to call the attention of Senators to the 
declarations of three Republican national conyer:-tions, held in 

1888, 1892, and 1896, all to the effect that these Territories 
should be admitted into the Union. I believe, however, they 
have been read in this debate~ and I will not take up the time 
of the Senate to read them in detail. One Democratic national 
convention arraigned the Republican party for not admitting 
these States into the Union according to pledges and promises. 
The Democratic party also declared in favor of the admission 
of the Territories as States. 

And, l\Ir. President, let me say of the great Democrati.c 
party-or the small Democratic party since the recent election
that I believe its members here are making an earnest and 
honest effort and struggle to do right and keep the pledges made 
in their national platform, and I am sorry to say the Repub
lican party in Congress is trying to violate its solemn pledges 
made in three national conventions. 

The Senator from Illinois says he can not vote for this 
amendment. Then he is voting directly against the pledges and 
declarations of the three national Republican conventions. 
Now, which is to be trusted, or should be, the conscience and 
judgment of the Senator {rom Illinois or the Republican party, 
speaking in three national conventions? Why not stand and 
vote with your party? A national convention speaks louder 
than individual opinions of Senators, and it ought to be more. 
binding. 

1\fr. HOPKINS. Let me interrupt you now. 
Mr. ELKINS. No; I can not. Mr. President, I have not the 

time to read the declarations of these conventions, but I wish 
. to read from a distinguished Senator who I hope will vote with 
us on this question, and who was chairman of the Committee 
on Territories long ago, and who said this: 

The Territorial system was adopted only as a matter of necessity, 
in order that there might be some government in an undeveloped and 
spa1·sely settled region. .And whenever settlement and development 
make it pqssible for a people to sustain a State government, according 
to the principles of the Federal Constitution, the Territorial government 
should be abandoned and the privileges of State citizenship conferred 
upon its people. 

~'hat was said by the Senator from Connecticut [l\Ir. PLA'l'T.l 
when he was on the Committee on Territories. No abler, no 
better Senator ever occupied a seat in the Senate, and I am 
pleased to follow him when he speaks as chairman of the Com
mittee on Territories; but I can not in the Senate, when he tries 
to deny the rule he laid down as chairman of the Committee on 
Territories . 

1\fr. President, there is one other authority which I quote. 
When Benjamin Harrison was on the same committee he con
firmed this rule of the Senator from Connecticut, and said : 

Territorial governments were always regarded as fomative and tem
porary, to be superseded by State governments as soon as the neces· 
sary conditions existed. 

But, fellow-Senators, beyond all this stands the treaty of 
Guadalupe-Hidalgo, the ninth a_rticle of which pledged the 
faith of the United States, when thls country was taken over by 
solemn treaty, that these people should be admitted to the full 
rights of citizenship and become a part of the Union. That 
ninth article stands to-day violated, and has been shamefully 
violated for fifty years. If the Republic of Mexico were equal 
in strength and power to this Republic, I believe this article 
would not have been so iong and so flagrantly violated. It does 
seem to me the solemn pledge should be kept to those people. 
Fifty years ago they thought they were going to become Ameri
can citizens and entitled, as they were promised, to all the 
rights and privileges of American citizens. But, Mr. President, 
this bas been constantly and persistently denied. 

I see the Senator from Wisconsin in his seat. He complains 
because they can not speak the English language. Are all the 
people in the world who can not speak the English language to 
be condemned and denied the rights of citizenship and to live 
in vassalage perpetually? l\fr. President, I am afraid there is 
more in this than appears on the surface. The fact is there is 
growing up in the States where the Republic is now controlled 
a jealousy of new States. This question ought to be tried on 
its merit and settled on its merit and not on the prejudice 
against incoming States which might vote this way or that 
way or the other way . . Above all it should be settled on the 
eternal principles of justice and not on how these States will 
or may vote politically. We have bad expressions from the 
Republican party to this great convention. We have them right 
along. 

I know the Senator from Wisconsin wants to ask me why the 
party did not make some expression in the last convention ; and 
I will tell him, and I will tell the Senator from Illinois. It ·was 
because the Republican party lost confidence in the Senate aud 
could not trust it any more to give it any directions on this sub
ject. _ Here we stand before the worid · not only violating our 
own pledges recently made as Republicans, pledges unanimously 
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made, but standing here. as violating the piedges of a sacred 
treaty entered into when these people became citizens of the 
United States or supposed they were to become citizens of the 
United States. 

Now, Mr. President, one word about the resources of New 
Mexico and its limited agricultural area. New Mexico exceeds 
in w:ool prodnci~g any State in the Union. It has rich deposits 
of 011, coal, and 1ron. It has gold and silver mines. Its soil is 
unsurpassed in ricb:ness-it never needs fertilizing . and when 
irrigation becomes successful and general, as. it will be New 
Mexico will be a great and rich State. ' 

I stated without hesitation, in my opinion, in point of agricul
ture it is destined to rival the greatest States of the Union. As 
soon as the water· can be impounded and saved, as itwm be in the 
near future, millions an<i millions of acres of the most fertile 
lands in the. world will be brought nnder cultivation. The arid 
lands of the West are destined to become the great wheat fields 
O"f this country. Sen:rtors who have not visited New Mexico 
and are unacquainted with its resources, can form no idea of i~ 
great agricultural and other wealth. 

The PRESIDENT pro tempore. The time of tile Senator 
from West Virginia has expired. 

Mr. MORGAN. Mr. President, in acting upon tfie question of 
statehood for New 1\Iexico we ought to have some respect for 
our own legislative history. I am informed by the Delegate 
from New Mexico, who is. a very accurate gentleman and who 
has penetrated this subject to the bottom, that beginning with 
1850 the respective Houses of Cong1·ess have at different ses
sions of' Congress voted fgr bills to admit New Mexico into the 
Union seventeen times. I thought the question was settled as 
to the qualification of New Mexico in respect of population and 
area and the character of her population and the language that 
her people spoke, by many. many vo-tes of the respective Houses 
of Congress. Seventeen bills have passed at different sessions 
since 1850 to admit New Mexico as a State in the Union, and 
yet here to-day we are making question with regard to her right 
to admission upon the ground of her Territorial area and her 
population. That does look as it the Senate of the ·United States 
were h·iiling with this subject 

The record thus solemnly made by the tw<>' Hou es at differ
ent sessions. since 1850,. when this matter has been the subject 
of close, earnest debate, ought to have an impression upon this 
body. We can n-ot justify ourselves in going before the world 
and refusing to admit New Mexico into this Union as a State 
upon any grcund that has: been stated here to-day. The ground 
has been thrashed over now for more than half a century. The 
Congress of the United· States has been endeavoring to comply 
with its contract contained in the treaty of Guadalupe Hidalgo, 

·but one reason and another, most usually political reasons, 
have prevented the two Houses from concurring at the same 
session upon the same bill. Therefore New 1\Iexico has been 
kept out of the Union. I do- not wonder that her people are 
suspicious of the good fnith of the people of the United States. 

It will not do for us to say that a State can not be- admitted 
into the Union because her people' do not speak the English lan
guage. It has been stated here by the Senator f~·om West Vir
ginia [l\fr. ELKINS] that that matter has not heretotore been 
con"idered a question of any importance at all in the admission 
-Of States into the Union. Take Oklahoma. There are five civi
lized tribes, each of them spe.aki:ng a different languaO'e . each 
one having a written language, and in the Cherokee country they 
ha•e that wonderful alphabet of the great Indian Sequoia, whom 
I happened to know when I was a child. Their laws have been 
published both in the Sequoia alphabet and in English. They 
have published their· constitution, and I have often said when 
rending the constitution of the Cherokee Natipn, for ~ance, 
tlmt I would be perfectly willing to adopt it as a constitution for 
the State of Alabama. It is a most admirable document 

Some of the Five Tribe;; speak the Englis.h language· nof all· 
perik'l.p n6t half · a.nd th-ose who speak it speak it imPerfectly' 
with a brogue; lmt we do not think of excluding them from stat~ 
hood or Territorial government or from the benefits of any of 
our law because of their difference in language. The applica
tion of this argument to New Mexico to-day, after more than 
fifty years d~ing w~ch it has been considered here in Congress, 
seems to me 1 not smcere. . 

l\1r. DOLLIVER. Mr. President, I have listened for many 
years to dh~cn ~ions about the admi sion of' these southwestern 
'1'erritories, and I wish to confess, before I go any furtfier, that 
I have for most of that time bad definite convictions only in 
respect to: the Territory of Oklahoma. I reckon that arose out 
-of the fact that I knew morE> about that community than about 
tlle other Territorieg embraced in this controversy. Most of 
those people went _there from. the States of Iowa and Kansas,. 

-

and I knew them -to be good people and fit for _any <>'ift this 
Government might besto-w upon them. b 

I will confess also that I have more co-ncern for them now 
than I have for any of the other people· interested in this dis
cussion. They have built there one of the model American 
Commonwealths. Such: a. thing never happep.ed before in our 
wo~ld; of a population 500,000 strong, taking their churches, 
therr schoolhouses, and their printing presses with them and 
within a tew months setting up- all the machinery of g~vern
ment and civilization, as our people did who settled the Terri
tory of Oklahoma. 

I have seen a good many times since the question of these 
Territories came up when I wished that we might have that 
sense or. justice and that practical good sense to eparate that 
commumty of nearly a million trained American citiz-ens from 
the other populations involved in this bill, and give them, on 
their merits' and of dght, their title o:! admission into the Amer
ican Uni.on. But an observation running over a period now of 
mrrny years has convinced me that if the people of Oklahoma 
ever come into the Union they must come hand in hand with 
otller communities, whether they are entirely satisfied with 
them or not. 

I would not for anything say a word of dispuragernent about 
'the Indian Territory. I a:m especially forbidden to do it by the 
laek of ~efinite kno-wledge and information that could only 
come from actual association with and living among those peo
ple; and therefore I have concluded, not without regret, not 
without misgivings, to put aside whatever- prejudices I may 
have against the- combination of the Ter-ritory of Oklahoma with 
the remnants of the Indian tribes who have been domesticated 
far more than half a century in the Indian Territory. 

r have bad a good deal more trouble to give up my prejudices 
against the admis ion of' the Territories farther south, and I 
would not give them liP' if I felt certain that my prejudices 
were founded upon fac_t. I know they have onJy a few people, 
but I do not know what the future of these Territories ma:v 
bring forth. I do lrnow that we have hardly ever had a states
man in the United States who had sense enough to see what was 
go-ing to happen to the American frontier, ·and I recall reading 
speecbes made- by a man D<>' less farsighted than Daniel Web
ster predicting that the whole Northwest Pacific region would 
remain forever an uninhabited and worthless wildernes . 

The State in which I m~elf live had the .west halt of it once 
di missed by a geologist as: an uninhabitable desert, fit only for 
sand snipes and prairie wolves. So I have come to receive with 
a good deal of timidity predictions about the future of great 
areas of the West. · 

I know one thing for an absolute certainty,. that you can not 
have a great population or a great civilization where it does 
not.rain. I ha.ve seen enough of this country to know that mud 
and civilization go together; at least they have in all previous 
ages of the world. It may be that we have come to a time 
when we will have t() reverse that rule, and it may be that the 
Secretary of Agriculture is more nearly correct-and I rely 
upon him a: good deal more than I do upon the Director of the 
Geological Survey-when he said, as he did one day last sum
mer in western Kansas,_ that .. the good Lord above us never 
made an acre of land in America that can not be used, if we 
onJy have the wisdom to find out how to use it." 

I have an opinion-! hope it may be true-that most of us 
will live to see the brain and genins of man, in combination with 
the infinite resources of the Government of the United States, 
redeem from the desert even such backward and unpromising 
Territories as New :1\fexico and Arizona. 

So I have managed with a good deal of difficulty to get rid of 
my prejudices on that account. But I have not' been able to get 
rid of the idea that if we are going to admit those communities 
we ought to say to them in kindness~ " Get together, if you can 
and come as one State into the Union. There are doubts and 
anxieties and uncertainties about your future, Pool your 
issues, if you are able to do it. Dismiss your neighborhood dif
ferences. Unite together, and we will admit you to the Union, 
if on no other theory, on the theory of the unjust judge in the 
Gospel, who was worn out.by a petitionerrs oft coming forward 
with her claims." 

.And so I have made up my mind that the committee, which 
has given immense labor and research to this question, has bit 
upon the only practicable solution with respect to the remaining 
Territories that we are likely to have in this generation; and 
dismissing all doubts and fears for the future, and with abso-
lute confidence in the American frontier, whatever language it 
speaks or whatever may have been the conditions of Its previ
ous civilization, I think the best thing we can do is to end this 
contro'\"ersy by supporting the bill brought in by the Committee· 

· on Territories. 
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. Mr. FORAKER. :Mr. Presi~ent, I wish to .can attention to 

some figures in answer to what has been said in opposition to 
this amendment. I think they will answer .conclusively every 
suggestion that has been made. Certainly they will if we are 
to pay any ·attention in taking present .action t-o the precedents 
we have heretofore established. 

There ~re in the Territory of New Mexico 300,000 people. .I 
think I would be justified in saying 350,000 people, but cer
tainly it is conservative to say 300,000 people. This people have 
produced wealth there to the amount <>f more than $350;000,000. 
They have 3,000 miles of railroads .constructed and in operation. 
Tiley have more than $10,000,000 invested as capital in .banking 
lnstitutions ef the Territory. They have 75 newspapers. They 
have over 800 schools, in which their ciilldren ar-e being edu
cated They -own more than $2,000~000 of school property. 
They have State univerSities, colleges, great nornm.l institu
tions, and, as I have .already indicated, one :of the be-st school 
systems that can be found in any community in an this country. 

They are making rapid progress. Their progress for a time 
was indeed slow. But the reason for that has ·already been 
pointed . out. ·Not. until within the last twenty..:four months 
have the titles to their lands been settled through the .action of 
the Oourt of Private Land Claims which the Government estab
lished there some ten years ago_ Now men are taking home
steads, building up farms, and engaging in other industries. 
Almost every vocation is well represented. They have not 
only agriculture and mining, but they ba ve cattle raising,_ and 
nearly all of their territory is being employed rn some useful 
way. 

Now, .as to the character of their people. lt has been said 
that half of them speak only the Spanish language. That I 
think is an overstatement. About half -of them, perhaps a 
little more than a majority, are Spanish-Americans, but the 
great bo-dy of SpaniSh-Americans undergtand the English lan
guage, and most of them who participate in :public affairs speak 
the English language as well a the Sp-anish language. 

The Senator from Wisconsin declined to read the list of names 
that had been sent him of members of the legislature in New 
.\\lexico, on the ground that he can not read the 'Spanish lan
guage. I have the same list here. Let me read it to the Sena
tor and to the Senate, and see whether or not there is any diffi
culty either in pronouncing the names, as the Senator indicated 
there was, or in understanding that they have splendid capacity 
to legislate for their community and to legislate satisfactorily 
for the State if we give them statehood. 

CoL J. F. Chaves, an American, a man who was a colonel in 
the civil war; Thomas Hughes, a scholar of fine attainments, 
the publisher and editor of the Daily Citizen, of Albuquerque, 
::t'f • .Mex. ; George F. Albright, a schoia.r of high attainments, pub
lisher and editor of the Daily Journal Democrat; W. H. An
drews, a miner and railroad builder, formerly of Pennsylvania; 
0. A. Spiess, a lawyer of considerable attainments, present dis
trict attorney for the fifth district of New 1\Iexico; James S. 
Duncan, railroad and irrigation contractor and builder; Albert 
B. Fall, late associate justice of the supreme court of New 
1\fexico, a lawyer of high attaiiiments; W. A. Hawklns, a lawyer 
of exceptionally hlgh standing; M. Martinez, ranchmn.n and · 
stock raiser, a good scholar .and linguist; has had large experi
ence as a legislator; a native of New Mexico~ V. JaramiUo, 
ranchman and stock raiser, a young man of education and of 
high social attainments, .a graduate of Notre Dame College, In
diana, a native of New l\Iex'ico; Amador Chavez, a native of 
New Mexico, ranchman and stock raiser, late Territorial super
intendent of education. late mayor of the city of Santa Fe, 
and so on. I have read enough to give you a fair example of 
the composition <>f the legislature of New MeXico. 

These are the men who are chosen to those respnnslble posi
tions by the electors of New Mexico at their elections. Is it 
any wonder when we see the character of these men that it 
should be true, as has been stn ted in this debate, that after fifty 
years of l~M.s.lation we can .look back over the records and fmd 
not one single statute enacted in that Territory which the Con
gress of the United States, although having the power to do so, 
bas ever seen fit to abrogate or modify in any particular what
ever? 

Now. as to interpreters; for I must hurry along. The same 
statement from which I have been reading shows that in only 
six counties in New Mexico has it been necessary for some 
yea'rs past to use interpreters tn· courts. It is necessary to use 
:;w interpreter in the courts in Cincinnati, where I live. It is 
necessary to use an interpreter in the courts of Chicago, and 
it is necessary to u e an inte1~reter to a greater or less -extent 
in every other great city in this country where men of forejgn 
birth come to te tify or to appear as litigants. In New Mexico 

· it is perbaos true in a greater degree, but the use of interpreters 

there is rapidly diminishing. Fm· ten years last past they have 
scarcely used an interpreter at all in their legislature. 

Now, as to the .number of people. New Mexico has more than 
300,000. Never since the beginning .of our Government have 
300,000 .American citizens appealed in vain to the Congress .of 
the United States for statehood save and excepf only in the case 
of New Mexico. It is .a small electorate comparatively, but the 
National Legislature has never suffered because of the presence 
in it of representatives of small electorates. 
· Rhode Island, Dela~are, Vermont. and New Hampshire, all 

small States in area and in populatio~ have been referred to; 
but I need not stop to remind this body that they have .ever been 
represented here and in the other House by men of high charac
ter and fine ability., men of probity, men of patriotib"''D, men who 
have served their country weB. And from the smallest of the 
States in the West have come men as to whom, no matter how. 
much difference we might have in regard to public questions, 
there has never been any room to question their character ox 
their ability or their worthiness to sit in this or any other 
legislative body in the country. 

So it is, I a_ppreh.end, that if we are to follow precedent, as 
we should, we will admit New Mexico to separate statehood, as 
this amendment proposes, and I exp~t to. see as a result of it 
a Commonwealth that will meet the just expectations of .aiJ who 
have the best interest of their country at heart. 

The PRESIDENT pro tempore. The Senator's time bas ex
pired. 

Mr. TELLER. Mr. President, I do not desire to prolong this 
debate, but the remarks of the senior Senator from Wisconsin 
[Mr. SPOONER] were such that in justice at least to a good 
many citizens in my own State I feel called upon to make some 
brief reply. 

The Senator from Wisconsin does not know the people he has 
been talking about. He has not bad the opportunity of know
ing them as I and as the Senator from West Virginia who a 
l:ew moments since addressed the Senate have had the oppor
tunity. Wh€n I went to Colorado practically forty-four years 
ago there was a large population in the southe1·n part of the 
State, or Territory. as it was then. It was an unorg~mized 
Territory of people who could not speak English, and for some 
years after we were in a Territorial organization we had an in
terpreter in the legislature. Years and years ago we dispensed 
with that interpreter. 

Those people coming in -contact with English-~peaking people, 
which they had not been doing much previous to that time, ac
quired the English language; and while we have in every ses
sion of the legislature of Colorado more or less Spilllish-speaking 
people, w-e do not need an interpreter. 

Mr. President, ""the picture the Senator draws of these people 
is not a correct one. It is not pleasant to hear in this body 
those criticisms of our fellow-citizens, especially when we know 
they are not eorrect. I have said on this floor many times 
what I thought of the 'Spanish -population of New Mexico, of 
Colorado, and of Arizona. In general intelligence they will 
compare with most of the rural districts of the United States. 
They have not, perhaps, the aggressive character of the Anglo
Saxon, possibly not the :aggressive character of the New England 
Anglo-Saxon who gets· out in our western country, who is a 
first-class citizen of the .greatterritory you call" the West" But, 
1\Ir. President, they are a law-abiding people, a law-observing 
t)eople, a law-respecting people. They are .a church-going peo
ple ·; and if they do not belong to th-e religious fa.itb I do, yet I 
want to say that for actual piety I believe they compare favora
bly with any other Christian denomination in any section of 
tbe country. They are truthful and bon"8st. They have schools 
and they are ambitious to educate their children. 

N-early every great college in the East has its representative 
from either Arizona or New Mexico or both every year. From 
the State from which I come every -great college in the East 
hlls bad from half a dozen to thirty representati-ves, and New 
Mexico in the same line sen-ds her sons and daughters to the 
East to be educated. 

:h1r. President, I am not going into any general discussion of 
this question. I know something about these people. I know 
something also about the character of the land. When anyone 
tells me here that the more than 100,000 square miles of New 
1\Iexico can never contain an agricultural po-pulation to exceed 
500.000, or 700,000, I simply want to say he is ignorant of the 
capacity of that great Commonwealth that is to be. There is 
not a twentieth part of what ca-n be cultivated yet in cultiva
tion. Senators ask, 'Vhy have they not bad more population? 
'l'hey have not had more population there because the people of 
the United St-ates will never go to a 'I'er-ritory to make their 
homes unless in exceptional cases. We know how that was in 
Oo1orado. It was -only after we had a State government that 
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the home seeker came to us. The miners, the specula tors, and 
the adventurers went there, but it was when we had an estab
lished State government that the home seeker came. 

New Mexico in ten years, from 1890 to 1900, more than 
doubled her population, and so did Arizona. Show me any 
other community that has done better than that. It h~ been 
done, too, with all the complaint that is made against going to 
a Territory. Yet thousands and tens of thousands of American 
home seekers have gone to that section of the country. 

:Mr. President, if every man in New Mexico were a Mexican; 
and if every man in it needed an interpreter, as the Govern
ment of the United States entered into a treaty with Mexico 
that she would give to those people an opportunity to come :into 
the Union and become citizens of the United States, I would be 
in favor of her admission, as I have been at various times since 
1876 on the floor of the Senate. 

I know Senators here say that you can not raise this product 
and that product there. I remember very well when the civili
zation of this country stopped 50 miles west of the Missouri 
River. I can remember very well passing over the 650 miles 
between the Missouri River and the city of Denver without a 
solitary house after you had passed 50 miles out save that of the 
stagehouse: We were told then that central Kansas could not 
maintain a population; we were told then that western Kansas 
could not maintain a population ; and we were told, above all 
things, that the State of Colorado could never maintain an 
agricultural population. 

Mr. President, there is a region 75 miles long by 50 miles wide 
lying north of the city of Denver, and I venture to say there is 
not a more prosperous agricultural community in the whole 
United States. The land that we got for nothing, practically, 
is selling there--not to speculators, but to men who want to 
make homes on those lands-at from one hundred to two hun
dred dollars an acre, and the man who buys them at that price 
will make more money off his investment than he will if he 
buys in the State of Illinois at the same price--and I myself 
know something about Illinois, having lived in the best part of 
it for several years. 

Now, Mr. President, when any Senator comes here and says 
that land will not produce and that there can be only so many 
people there he simply does not know what are the facts and 
he does not know what will be done. I know you can not 
prophesy very much about these things, and yet we who have 
seen this barren land made into a garden, and not in small areas 
but in great areas, know what can be done. 
. 'l'he PRESIDING OFFICER (Mr. GALLINGER in the chair). 
The Senator's time bas expired. 

Mr. STEW ART. Mr. President, the expression of the junior 
'3enator from Iowa [Mr. DoLLIVER] that civilization and mud 
go together, and that there is a necessary connection between 
~hem, may have been poetic, but it was not true. All of the 
great civilizations of ancient times of which we have any record 
were i,n desert countries. Egypt was once the granary of the 
world. :Millions of acres of land which were then cultivated 
there are now abandoned to the desert. Efforts are being made 
to reclaim it. At first for many centuries, as far as histQry 
shows, agriculture was pursued only where irrigation was re
quired. The vast empires of western Asia and Africa and por
tions of Europe once contained the civilization of all the world 
of which we have any record, and we are now examining them 
for the relics they furnish of former civilizations. The popu
lation was dense there. The cultivation of land by means of 
rainfall is comparatively modern. 

But there is another respect in which the poetical allusion of 
·my friend from Iowa is not true. Two-fifths of the entire area 
of the United States, leaving out Alaska, is desert, if you mean 
by desert land that will not produce without irrigation. The 
great States of Colorado, Montana, Idaho, Wyoming, and par
ticularly Utah were once regarded as desert. I passed through 
the country when, as my friend from Colorado has said, civiliza
tion was limited to 50 miles west of the Missouri. It was said 
that it could go no farther. It was the common remark that the 
lands farther west were worthless. All this bas proved false. 

Look at the modern example furnished by India. There are 
vast regions of India, most densely populated and producing 
immense crops of all . sorts, where there were deserts and where 
thn·e are no running streams. Those people get the water from 
wells. Millions and tens of millions live and prosper by getting 
water from wells. 

The capacity of man to overcome the desert and utilize arid 
countries bas not been exhausted. It will go on. This despised 
cmmtry of New Mexico may not in the very distant future have 
a population of a million, it may be two million. The soil is 
there, the genial climate is there, and the water will b~ brought 

there from various sources ; it can be obtained from the streams 
and stored. 

Arizona is destined to be one of the leading States of this 
Union. There is more land that can be watered there than in 
almost any of the Western States. The Colorado River is ac~ 
cessible, and it is immense. The Gila River has its sources 
where there is a vast forest of pine trees, probably the largest 
pine forest in the United States. That table-land abounds in 
springs, the snows in winter protect it, and it furnishes an im· 
mense amount of water. The lands it waters are the most fer~ 
tile I ever saw. An acre of that land in its capacity of produc
tion is worth 10 acres in almost any other section of the United 
States. Its fruits are thirty days earlier than the fruits of Cal· 
iforriia, and they are more abundant and better. 

The amount of land that can be brought under cultivation 
there is still unknown. As water is put upon the land and 
vegetation is brought forth, the land is protected from the sun, 
the ground is saturated, and you can go on year after year 
with the same water and bring more land under cultivation. I 
have no doubt that New Mexico will be a prosperous State In 
time to come. I would be willing, if it was the desire of the 
two Territories, if it was the desire of the people there, to unite 
their fortunes, to vote for the bill as it stands; but I find that 

. they are 11ot in favor of it, that each Territory is opposed to it. 
Mr. BEVERIDGE. They have a chance to vote. 
-Mr. STEW ART. No practical chance. 
Mr. BEVEIUDGE. Yes. 
1\fr. STEW ART. I understand the provision. But they de

sire to become States. You can not tell how far that may go. 
You can not tell what influence the misery of Territorial gov~ 
ernment may have upon them. 

I have lived under a Territorial government, and I never want 
to do it again. It has more disadvantages than you can imagine 
to have all your officers sent from abroad.. Men unacquainted 
with yow· resources, unacquainted with the counh·y, go there, 
as it were, to despoil the people; I have had something to do 
with Territorial officers., I know how unfit they are in a great 
and rich mining country, as Nevada was. Although Nevada 
wanted to come in, it never would have voted to come into the 
Union, under any circumstances, if her Territorial government 
had been satisfactory. But a Territorial government is not 
satisfactory to a growing people and an ambitious people. 

The people of these new States have great interests involved. 
They want to elect their own officers, particularly their own 
judges, and they ought to have the opportunitY to do it at an 
early time. You c~n make no mistM;e in admitting both these 
Terri tortes separately. They will both be great ' States; they 
have the resources. I have passed over them, and every time I 
was surprised at the new developments I found there, as every~ 
body who passed over them has been surprised. 

What a change in the picture between the Missouri River and 
the Pacific Ocean has occurred in the last forty years ! Forty 
years ago it was regarded as a wilderness-a desert. Men 
came before the Committee on Railroads at one time when we 
were examining the value of the various routes across the con
tinent where railroads might be built. There were four or five 
routes proposed. The committee of which I had charge was in
structed to investigate the resources of the different routes, and 
called men before it of high character, such men as General 
Sherman, and they stated that the country would produce noth
ing. Nobody had any conception of such States as have grown 
up since--what are now the Dakotas, Montana, Idaho, eastern 
Washington, and eastern Oregon. It was claimed then by many 
intelligent men that there was nothing of value but a little 
sh·ip along the Pacific Ocean, and men had to come to the Mis
souri River to :find land fit for habitation. On the conh·ary, we 
find that this arid belt that was so condemned is producing 
some of the great States. Look at Colorado. Her vast mineral 
resources do not compare with her agricultural resources that 
are now being developed. 

The PRESIDING OFFICER. The Senator's time has ex
pired. 

l\1r. CLARK of Montana. Mr. President, I will take up the 
time of the Senate for only a few minutes~ but I · could not re
main silent and listen to the statements made by some of the 
Senators who are opposed to this amendment without adding 
my protest thereto, as they seem to be based upon ignorance of 
the facts or upon an assumption of conditions that do· not 
exist. 

The Senator from Iowa [1\fr. DoLLIVER] has said that "civil
ization and mud go together," and that there can be no pros~ 
perity without rain. Does not the Senator know tL.at the rain· 
fall of this country is generally about equally distributed over 
all the country, and that in the winter time i~ the Northwestern 

J 
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States the snows fall heavily and accumulate in the mountains, fleet, or to give any opinion upon the question to which I refer. 
where they gradually melt in the summer time, thereby feeding But I can not vote for the admission .of New Mexico because it 
the streams and making irrigation an easy pro-blem 'i would take that Territory out from under the jurisdiction of 

In the southern country, embracing New Mexico and Arizona, the United States and lift the band of the U:o.ited States otr 
they have a rainfall equally as great, but they· usually have from that Territory, that is now being used to arrest the course 
dry summers. They have scarcely any snow in the winter time of crime and for the purpose of bringing those who are vioiating 
to lie upon the mountains and thereby conserve the water over the laws of the United States to justice. 
the dry season; so there is, as the Senator stated, an arid. The bill itself recognizes the existence of that crime, wherein 
region in that southern country, and be entertains. the hope that it is provided that polygamous or plural marriages are forever 
in the future the genius of man may in time work out this prohibited. In view of the contention of the Senator from 
problem and solve it advantageously for the unfortunate people Texas [Mr. BAILEYJ and others that such a provision is brutum 
of that section of the country. fulmen, which is- undoubtedly true, and that the moment the 

I wish to say to the Senator from Iowa that this question has Territory is admitted as a State it becomes a sovereign, and 
already been thoroughly solved. The act which was passed in is at once at" liberty to amend its constitution so as to nullify 
this Congress in 1902 providing for the reclamation of the arid those provisions, we are brought face to face with a condition 
lands of the 'Vest (as they are an, or a great portion of them at of things that ought to alarm this Senate and ought to alarm 
least, arid and semiarid) has put into motion the. machinery the country. 
whereby all of the arid lands of the West may be brought into Mr. BAILEY. Will the Senator from Michigan permit me to 
requisition and made to flourish with fields of· grain, gardens, ask him a question? 
and meadows. By the provisions of that act great areas in the Mr. BURROWS. Certainly. 
United States have been set apart as forest rese.rves1 thereby Mr. BAILEY. Would the argument the Senator from Michi-
e.nabling the shelter of the timber on the mountains to protect gan is advancing apply with as much force against the admis
the snow from melting away in the early summer. By the pro- sion of the two Territories as one State as it would against the 
visions of that act those waters are to be stored in sufficient admission of the two Territories as separate States? 
quantities to be diverted on the·adjacent lands. Mr. BURROWS. Precisely. 
· So there are three principles involved in reclamation-the :Mr. BAILEY. And the Senator, then, intends to vote against 
preservation of the forests, the storage of water, and the di- the admission of th~ two Territories as one State? 
version . of the same to the arable land. This great scheme is 1\fr. BURRO"WS. I intend to vote against the admission of New 
being worked out all over the western country. By the pro- Mexico; I shall vote against the admission of Arizona as a sepa
visions of the act the . fund which has been created from the· rate State; and I shall vote against the admission of the two 
proceeds of sales of public lands now amounts to nearly $25,- united as one State for the reasons I am about to assign. The 
000,000. In the Territory of Arizona about $4,000,000 of the . condition of things in Arizona is much worse than 1i is in New 
fund is now being expended by the Government in the Salt Mexico, and the conditions in both of those Territories constrain 
R.iver V~lley near Phoenix That will, when consummated, me from voting to admit either of them or both of them. 
bring. into ' cultivation about 150,000 acres of land. Likewise To-day polygamy exists in New Mexico. It has been declared 
in New Mexico similar projects have been inaugurated. It re- that it is. the breeding. ground of polygamy; and I happen to be 
quired immense capi~ to carry out such enterprises and pro- in possession of information, which I can not make public for 
vide for the s-torage of watel" during torrentia:I pe.riods, and it reasons which the Senate will readily understand, that the con
is beyond the reach of the farmer of moderate means to do so. dition of things in New Mexico in this regard is startling. Of 
Happily the Government bas come to his relief, and hundreds course, I am not going to discuss the question of polygamy-a 
of thousands . of acres of arable and fertile soil that lie in the crime so monstrous-but we are confronted now with the propo
tieautiful valleys of New Mexico will, within a decade, be sition to admit a Territory .into the Union a.S a State with the 
b-rought into cultivation and prepared for the maintenance of crime, as confessedly declared in this bill, existing in the Terri
an additional large population. tory-to admit it into the Union, when the power of the Na-

The Senator from Wisconsin [Mr. SPOONER] depicted a doleful tional Government over it will cease, and the State thus ~d
story of the conditions which exist in New Mexico. If we should mitted can manage its own affairs as an independent sovereign... 
·depend upon what he stated to be true as to the people of the I only want to call attention to it and to say to the Senate that, 
Territory, I would admit that they are not entitled to s-tatehood. in my judgment, it will be a fatal mistake to take this step, and 
The Senator, however, seems to have but little knowledge of con- the country will rue it in the not distant future. 
ditions in that Territory. There are more churches and fewer In my effort to stee.r clear from other questions, I care to say 
prisons than. are usually found in a frontier Territory. The but little about it now, but I bold in my band evidence of the 
native Mexican people are industrious, law-abiding, and religious; existence of this crime which, for reasons of a public nature, I 
they constitute about five-eighths of the population; their chil- can not now disclose. If this Territory is not admitted, these 
dren go to schools, learn the English language, and are fast violators of public law will be brought to justice, and I vote 
becoming .t\mericanized. The other three-eighths are good enter- against its admission because, in my judgment, neither New 
prising Americans, who bad the energy and: ambition to push Mexico nor Arizona should be admitted as a State, separately or 
out upon the frontier and build up homes· for the:J?.lselves; and together, until they have washed their hands of this abomina
tbese alone constitute a sufficient population (about 175,000) to tion and until they are ready to obey the laws of the United 
warrant their enjoying the privileges of statehood. States. 

Mr. President, an attempt has been made to belittle the Mr. President, _this is all I care to say about this subject-
resources of that Territory. New Mexico contains· very ex- simply assigning the reasons why I can not vote for the bill. 
tensive areas of land which are underlaid with valuable de- Mr. DUBOIS. Mr. President, I have some amendments pend
posits of coal. What made the wealth and prosperity of the ing which I intend to offer to the joint statehood bill on the 
grand old State of Pennsylvania but its magnificent mines of subject just discussed by the Senator from Michigan [Mr. 
iron and coal? When the coal mines of New Mexico are devel- BURRows]. 

' oped and more railroads are built this industry alone will give In view of the disclosures which have been made before a 
~mployment to several hundred thousand· people. To-daY. New committee of this body, I myself am satisfied that the Congress 
Mexico is supplying the fuel for the railroads, mines: and of the Unjted States will enact such legislation as will stop the 
smelters of Arizona, also for par.ts of Texas and old Mexico, practices which have been disclosed to the country by the tes
und it is shipping large quantities of coal to California for timony of the Mormon hierarchy. 
domestic. purposes. Moreover, it bas extensive mines of lead, I shall vote for the admission of New Mexico as a separate 
silver, and gold; and sheep and cattle raising are great and State, having full confidence that Congress will not only regu
prosperous industries. The Territory is rich in all . the ele- late affairs there, but that it will regulate affairs in Utah, 
ments of wealth, and it requires no stretch of the imagination Idaho, and Wyoming so far as relates to this question and so 
as to the future possibilites to demonstrate that it is to-day far as it can constitutionally do so. I shall vote against the 
worthy to be admitted into the sisterhood of States. ; admission of New Mexico and Arizona as one State, because 

:Mr. BURROWS. Mr. President, r feel constrained to say . there is, in my judgment, more danger in regard to polygamy 
just a word in relation to this proposition on a different line and polygamous cohabitation in a larger State than in a State 
from the discussion which bas taken place up to this time. composed: of New Mexico alone. That is so becaus~ there is 

I can not vote for the admission of New Mexico, and my rea- now a larger nucleus of these people in Arizona, and it is a · 
son for voting against it is that I .think it would be a danger- country to which they will be attracted. They will have the 
ous thing to do. It has been my misfortune to be charged by , balance of power in a State made up of Arizona and New 1\Iex
this Senate with an investigation which has been quite far- ico, and with the balance of power wielded by one man, who is 
reaching, and what I may say to-day in the moment I want it , the head of this organization and who can vote its members as 
understood that it in no manner reflects, or is intended to re- ' he sees .fit, it only requires the balance of power to govern prac-
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tically the State on the lines in which we are so much inter-
ested. . 

I think the least danger is to admit New Mexico as a separate 
State and to stop there until after Congress has done legislat
ing with this question which now confronts the Senate and 
which must be met in the near future. 

As I have said, I have some amendments pending which I 
shall offer at the proper time. I trust the Senate will adopt 
them, or, if not, point out in the debate wherein they are faulty. 
At any rate, these amendments will direct the attention of the 
Senate along tbe e lines. 

As I said a while ago, this investigation has been of such a 
nature and the country is now aroused to such an extent that 
Congress must act, and act in such a way as to curb this institu
tion and to stop polygamy and its kindred and attendant evils; 
l>ut, believing that the safest and best course is to admit New 
l\fexico alone, I shall vote for her admission. If that proposi
tion fails, I shall vote against joining the two Territories. 

The PRESIDENT pro tempore. The question is on the 
amendment. 

Mr. CARMACK. ·what is the pending amendment? 
The PRESIDENT pro tempore. The amendment offered by 

the Senator from California [Mr. BARD] providing for separate 
statehood for New Mexico. · 

Mr. CARMACK. I desire to offer an amendment to the 
amendment. On page 4, line 6, after the word "provide," I 
move to strike out everything down to and including the word 
"State," in line 7, and to insert in lieu thereof .. in said con
stitution." 

The PRESIDENT pro temp6re. The amendment will be 
stated. 

The SECRETARY. On page 4, section 21, line 6, of the amend
ment, after the word "provide," it is proposed to strike out 
" by ordinance irrevocable without the consent of the United 
States and the people of said State," and to insert "in said 
constitution." 

Mr. PLATT of Connecticut. How "ill the clause then read? 
The -PRESIDENT pro tempore. The Secretary will read it 

as it is proposed to be amended. 
The Secretary read as follows: 
And said convention shall provide in said constitution, "first, that 

perfect toleration of religious sentiment, etc. 
:Mr. BEVERIDGE. Instead of "ordinance irrevocable" it 

substitutes the word "constitution." 
The PRESIDENT pro tempore. The question is on the 

amendment of the Senator from Tennessee [Mr. CARMACK] to 
the amendment of the Senator from California [Mr. BARD]. 

l\fr. McCOMAS. Mr. President, the Senator from Michigan 
[l\fr. BURRows] has discussed the provision on page 25 of this 

• bill prohibiting polygamous marriages. The language, if it is 
intended to be effective, is too mild to serve such purpose. 

It seems to me, Mr. President, that it will be very difficult to 
put into the ordinance required by the act any proyision which 
might not, by and by, at the will of the people of a sovereign 
State, be nullified or repealed. But I hope that before this bill 
shall have finally passed, if it shall pass, a stronger and better 
provision may be inserted in that place. 

The nearness of Arizona and New Mexico to Utah bring to 
the minds of the Senate and the American people the very 
serious consideration whether Mormon problems in Utah, now 
confronting the whole country, may not overlap the boundaries 
of that State and present themselves in new form in these old 
Territories to be made a new State. If I believed that in the 
future, by growth of population and public sentiment, many 
things which have recently been brought to the attention of the 
committee, already referred to by its chairman, the Senator 
from Michigan [Mr. BURRows], and the Senator from Idaho 
[Mr. Dunors], I would have very serious hesitation about vot
ing for admitting one .or both of these Territories; but if the 
danger must be met, and if the problem is to be minimized, it 
will be minimized better by adding the American population of 
Arizona to the population now in New Mexico. 

The population of the combined State will present enough of 
American sentiment to make it most likely that effective pro
hibition of polygamous or plural marriages will be made by the 
State. M~·. ~resident, I am not now indicating any opinion on 
my part as to the result of the investigation to which the Sena
tora from Michigan and Idaho have referred or any opinions 
I have or that the committee may have, and I am not now indi-

. eating my own; but apart from the opinions of Senators in re
spect to the situations investigated in Utah, it is wise to put in 
tbe bill far more effective provisions in regard to this matter 
than there are here now. 

Senators ,·dll say they will not be effective, and I am very 
much incline~ to think that a sovereign State can not certainly 

be deprived of the exercise of t'he police power for ye.ars to 
come, as we have tried here to-day to proJTide. I voted for the 
amendment of the Senator from New Hampshire, though dis
trusting the legal proposition, believing that for twenty-one 
years the people of the new State of Oklahoma, when combined 
with Indian Territory, wi11 probably be willing to support the 
provision in respect of temperance in the Indian Territory until 
such time as the Indian race has faded away from the new 
State as quietly but as surely as the last of the evening clouds 
are now fading in the evening sky. 

The Indian is a transient there and the provision will be 
effective perhaps as long as he remains. Not so, Mr. President, 
in respect of the control or the spread of a sect, which controls 
politics too often, which might, unchallenged and unhampered, 
work injury to a new commonwealth and bring a condition 
which the General Government can not probably . reach in 
another new State any more than it can in Utah. 

The combination of Oklahoma and Indian Territory is a com
bination which does not make me hesitate, as it makes some 
Senators. I was, as a Member of the House of Representatives, 
one of the parties guilty by my vote of making that hideous 
succession of angularities in the line which divides Oklahoma 
and Indian Territory. Mr. President, I have never looked since 
upon a map of my country and had my eyes light upon that 
jagged, forked line between I11~Jan Territory and Oklahoma 
but that I felt not only were the Territories out of joint, but the 
map of my country was broken like pieces of glass, and it ought 
to be mended. 

This bill gives the opportunity to reunite the territory I 
helped separate. 

I recall the splendid population in that country, part of 
which I have seen, destined to be one of the greatest States 
of the Union, and when justice has been done to the fading 
aboriginal race the new American people will make Oklahoma 
<Jne of the foremost agricultural States of the Union, and I, 
who helped to perpetuate the monstrosity by which the bad and 
unpleasing territorial line of separation was made, am glad 
ot the opportun-ity now, after long years, by my vote to help 
wi:f)e it out and help to make one State of that country homo
geneous in people, barring the Indians, symmetrical in form. and 
unlimited in the prospect of a great future. 

It seems to me 4'rom this discussion that a mistake was made 
in dividing Arizona and New Mexico fifty years ago. This 
error has not kept the people out of statehood longer than 
Alaska and Porto Rico may wait. The praises of a Spanish 
population will encourage Porto Rico, not only--
Th~ PRESIDENT pro tempore. The time of the Senator 

from Maryland has expired. · 
Mr. CARMACK. Mr. President, I have been asked to make a 

little statement in regard to this amendment. 
It proposes simply to strike out t:O.e words " and said conven

tion shall provide by ordinance irrevocable, without the consent 
of the United States and the people of said State," and substi
tutes simply the words "in said constitution;" providing that 
it shall do it by a constitutional provision. 

It seems to me, Mr. President, that such language as is used 
here has no business in the act. We are not legislating for the 
1\Iedes and Persians, but providing for a State of the American 
Union, and I do not bf:Iieve we can provide for an irrepealable 
law-that we can compel a State to enact a law which it will 
not have the power to repeal without the consent of the United 
States. This puts us in the attitude of making a treaty be
tween the United States and one of the States of the Union, by 
which that State agrees forever to maintain upon its statute 
book a certain law unless it shall come to an agreement with 
the Government of the United States for the repeal of that law. 

I do not believe you can place any limitation upon the power 
of a State, after it once comes into the Union, to modify its own 
laws, or any limitation, whatever its effect, except such limita
tions as are imposed by the Constitution of the United States 
and by its own constitution. 

Mr. LODGE. May I as"k the Senator from Tennessee a ques
tion? 

Mr. CARMACK. Certainly. 
Mr. LODGE. I understand that this amendment removes 

entirely the necessity of getting the consent of the United States. 
1\Ir. CARMACK. Yes, sir; and merely provides that such pro

vision shall be in the constitution. 
1\fr. LODGE. And the people of the State may chruLs-e it 

themselves at any time? 
Mr. CARMACK. Of course. 
Mr. LODGE. Certainly. I only wanted to make sure !tat I 

understood the intention of the Senator. · 
Mr. CARMACK. I think they could do it anyhow by chang

ing their constitution. I think the language here would be al>-

. 
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solutely null. I do not believe we could compel a State to pass 
an irrevocable law-a law which it would not have the power 
to change without the consent of Congress. 

l\fr. LODGE. The Senator's amendment strikes out the words 
"without the consent of the United States." 

Mr. CARMACK. Yes. It strikes out all after the word" pro
vide " down to and including the word " State" in line 7, and 
simply substitutes "in said constitution," so as to read: "That 
said convention shall provide in said constitution, first," and 
so on. 

l\fr. BAILEY. l\fr. President, I hope the amendment of the 
Senator from Tennessee will be adopted, and I do agree with 
his statement that Congress has no right to impose that kind 
of a limitation upon the power of a State. But the trouble is 
we are seeking to require the State to impose that kind of a 
limitation on itself. I believe it ought not to be in the bill at 
all, but if any such exaction is to be in it, it ought to be in as 
the Senator from Tennessee desires. 

l\fr. LODGE. · Mr. PreMident, of course if we change the 
: words as r;roposed by the Senator from Tennessee, we leave it 
to the State to alter these conditions at any time. It is mere 
form to put in these conditions. As I understand it, we can 
impose on these States any conditions we choose. "" The con
ditions as I read them in the bill seem to be all proper, and 
this is practically giving them up. So it seems to me a very 
serious amendment, more serious than I at first understood. 
The very amendment that the Senate ,put in to-day by a large 
majority, in regard to the sale of liquor in the Territories, 
would pass away at once. 

Mr. CARMACK. The same amendment has been adopted in 
reference io that subject. 

Mr. LODGE. This is covered by that original clause, as I 
understand, as arc all these conditions. The sale of liquor is 
prohibited for a limited period. But they would not be obliged 
to keep it, even for that period, if this is changed. So it seems 
to me this is a very vital change in the bill. 

Mr. CARMACK. This, as it stands, requires that such a pro
vision shall be put into the constitution. 

The PRESIDENT pro tempore. One speech by each Senator 
on a given amendment is all that the rule allows. 

Mr. LODGE. I had not quite finished. 
Mr. CARMACK. I thought the Senator from Massachusetts 

had the floor. 
Mr. LODGE. I had not exhausted my time. I have only a 

few words more to say. 
The PRESIDENT pro tempore. The Chair understood that 

the Senator from •.rennessee undertook to take the floor in -his 
own right. 

Mr. LODGE. As it is proposed to amend the amendment, it 
will simply require the State to put such a limitation in the con
stitution, but State constitutions are easily changed and 
amended, and it seems to me for all practical purposes it is 
abandoning the very conditions we are desirous of imposing. 

Mr. PLATT of Connecticut. Mr. President, I should prefer 
that the Senate should not make this amendment. I wish the 
Clerk would read the amendment as it now stands, and as it will 
stand if amended. 

The SECRETARY. Beginning in line 1, on page 4, the clause is 
as follows: 

The constitution shall be republican in form, and make no distinc
tion in civil or political rights on account of race or color, except as 
to Indians not taxed, and not be repugnant to the Constitution of the 
United States and the principles of the Declaration of Independence. 
And said convention shall provide, by ordinance irrevocable without 
the consent of the United States and the people of said State-

First. That perfect toleration of religious sentiment, etc. 
It is proposed to strike out the words-
By ordinance irrevocable without the consent of the United States and 

the people of said State-
and insert " in said constitution; " so that if amended the last 
paragraph would read : . . 

And said convention shall provide in said constitution, first, etc. 
Mr. PLA'l"'T of Connecticut. l\fr. President, I may be mis~ 

taken about it, and if so what I am going to say does not apply. 
But I understand that it covers the question of providing 
against polygamous marriages, and that being so, I have a sin
gle word to say. 

I do not think we ought to stand here splitting hairs and run
ning fine distinctions about our rights and powers when we are 
admitting new States in that section of the country where it is 
possible that polygamous marriages may be veiled. 

I have no question about the power, when admitting a State, 
to impose upon it any conditions which we think ought to be 
imposed upon the new State. I have -no trouble about · making 
those conditions perpetual with reference to any matter. 

Mr. CARMACK. Will the Senator from Connecticut yield for 
a question? 

Mr. PLATT of Connecticut. Certainly. 
Mr. CARMACK. Suppose a State should revoke snch an or-

dinance. What would be done? • 
Mr. PLATT of Connecticut. I want to make it so that a 

State can not revoke the ordinance. 
Mr. CARMACK. Suppose it revokes it, what would be the ac

tion of the United States Government? 
Mr. PLATT of Connecticut. That is a very serious question. 

I have not thought there was any remedy in such a case. I do 
not think we can exclude a State from the Union after we have ' 
once admitted it. I do not think we could, after having once 
admitted it, deny it representation for a breach of the condi
tions on which it was admitted. But nevertheless I think we • 
have a right to impose the conditions, and I think we ought, 
especially in this matter, to impose them. · 

The practice of polygamy is so inimical to our institutions, to 
our future as a Government, that I think we have a perfect 
right to say when we admit a State that it' must forever pro
vide against such practices ; and it does not answer the question 
to say that if we do make such provision and only admit a 
State upon such conditions the State may after all violate its 
solemn promise, and that we have no remedy. We had better 
put it in such shape that there can be no mistake about what 
Congress meant when it admitted the State. 

If this amendment is adopted it seems to me it will be almost 
equivalent to saying to the new State, "You may not keep this 
compact," because we have here the words "an ordinance irre
vocable," and this amendment proposes to strike out · these 
words and simply say that the State must so provide in its 
constitution; and the new State, if it wanted to violate the 
agreement or the conditions upon which it came in, would point 
to the action here in Congress and say, "At one time there waa 
a provision in the bill that by an ordinance irrevocable the 
State should do or should not do this thing, but Congress did 
not propose to bind the State forever and, therefore, it struck 
it out and simply said it must put it in its constitution, know
ing full well and admitting in the debate the State could change 
its new constitution." I like the old language very much bet
ter than the new. 

1\It. McCUMBER. Mr. President, in either instance it seems 
to me we leave the whole matter to the honor and integrity of 
the State. For my part, I can see no real objections to insert
ing in this bill that it shall be made a part of the constitution 
of the new State. That has been done in every bill which has 
admitted new States into the Union, so far as I know, and I 
would ask the Senator who has last spoken if in q. single in
stance any State which has ever been admitted and which was 
admitted under a requirement that its constitution should con
tain certain provisions has broken faith with the Government 
antl changed the constitution or that portion of the constitution 
required by the enabling act? 

I think not, and I believe, and sincerely lJelieve, that if the 
new State is admitted under an implied contract with the Gov
ernment that it will provide in its constitution the things which 
have been enumerated, the State will never break faith with 
that compact; and if I thought it would, it seems to me I would 
regard it as my moral duty to conclude that the Territory was 
unfit to be made a State. It seems to me we can safely leave it 
with the State the same as we have done in all other instances. 

The PRESIDENT pro tempore. The question is on agreeing 
to the amendment offered by the Senator from Tenne see [Mr. 
CARMACK] to the amendment. 

The amendment was rejected. 
The PRESIDENT pro tempore. The question is on agreeing 

to the amendment offered by the Senator from California [1\Ir. 
BARD]. 

Mr. GORMAN. On that I ask for. the yeas and nays. 
The yeas and nays were ordered ; and the Secretary called the 

roll. 
1\fr. WETMORE. 1\Iy colleague [Mr. ALDRICH], if present, 

would vote " nay " on this question. · 
The result was announced-yeas 42, nays 40, as follows : 

Alger 
Bacon 
Bailey 
Bard 
Bate 
Berry 
Blackburn 
Carmack 
Clark, Mont. 
Clay 
Cockrell 

Culberson 
Daniel 
Dubois 
Elkins 
Foraker 
Foster, La. 
Gallinger 
Gibson 
Gorman 
Hansbrough 
Heyburn 

YEAS-42. 
Kearns 
La. time!' 
McCreary 
McCumber 
McEnery 
McLaurin 
1\Iallor·y 
Martin 
Money 
Morgan 
New lands 

Overman 
Patterson 
Penrose 
Perkins 
Simmons 
Stewart 
Stone 
Taliaferro 
Teller 
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Allee 
Allison 
Ankeny 
Ball 
Beveridge 
Burnham 
Burrows 
Clapp 
Clark, Wyo-. 
Clarke, Ark. 

NAYS-40. 
Cullom Fulton 
Depew Gamble 
Dick Hale 
Dietrich Hopkins 
Dillingham Kean 
Dolliver Klttredge 
Dryden Lodge 
Fairbanks Long 
Foster, Wash. McComas 
Frye Millard 

NOT YOTING-8. 

Nelson 
Platt, Conn. 
Platt, N.Y. 
Proctor
Quarles 
Scott 
Smoot 
Spooner 
Warren 
Wetmore 

Aldrich Crane Knox Pettus 
Burton Hawley Mitchell Tillman 

So Mr. BARn's amendment was agreed to. 
Mr. McCUMBER. I offer an amendment to the bill by strik

ing out all of the bill from line 3, page 1, to line 11 on page 22, 
inclusive, and inserting in lieu thereof what I send to the Chair. 

The PRESIDENT pro tempore. Does the Senator desire the 
proposed amendment to be read, which simply strikes out a 
large number of sections of the bill which each Senator has 
before him? 

Mr. CULLOM. What is the substitute? 
Mr. ALI.JISON. It strikes out and substitutes. 
The PRESIDENT · pro tempore. It substitutes what the 

Senator sends to the desk. 
Mr. CULLOM. Let us have that read. 
Mr. ALLISON. It is a proposition, I understand, admitting 

the present Territory of Oklahoma. · 
Mr. McCUMBER. And .excluding the Indian Territory. 
Mr. ALLISON. And excludfng the Indian Territory. 
The PRESIDENT p_ro t~mpore. .As a matter of course, the 

substitute will be read1 . 
Mr. TELLER. Let it be read. 
The SECRETARY. Strike out all after · the enacting clause to 

the amendment just adopted, inserted on page 22, after line 11, 
and in lieu thereof insert: 

That the Inhabitants of all that part of the area ot the United States· 
now constituting the Territory o:f Oklah{)ma, as at present described, 
may adopt a constitution and become the State of Oklahoma, as here
inafter provided. 

SEC. 2. That all male persons over the age of 21 years, who are citi
zens of the United States. or who are members of any Inc;uan nati<?n 
or tribe in said ~rerritory of Oklahoma, and who have resided withm 
the limits of said proposed State for at least six months next preceding 
the. election. are hereby authorized to vote for and choose delegates to 
form a constitutional convention for said proposed State; and all per
sons qualified to vote for said delegates shall be eligible to serve as dele
gates _; and the delegates to form such convention shall be fifty-five In 
number who shall be elected by the people of the Territory of Okla
homa · and the governor, the chief justice, and the secretary of said Ter
ritory' shall apportion tb_e •.rerrltory of Oklahoma into fifty-five distrlc~s, 
as nearly equa in population as may be, whic~ apportionment shall m
ctude the OSJLge Indian Reservation, and one delegate shall be elected 
from each of said districts; and shall by proclamation order an election 
of the delegates aforesaid in said proposed State at a: time designated 
by them within six months after the approval of this act, which proc
lamation shall be issued at least sixty days prior to the time of holding 
said election of delegates, and the election for delegates in the Territory 
of Oklahoma shall be conducted, the returns made, the result ascer
tained and the certificates of all persons elected to such convention 
issued' in the same numner as is prescribed by the laws of said Terri
tory regulating elections for Delegates to Congress. 

~'hat the capital of said State shall temporarily be at the city of 
Guthrie in the present Territory o! Oklahoma, and until changed by 
the conStitution or legislative enactment of said State of Oklahoma. 

SEc. 3. That the delegates to the con-vention ~us elected shall meet 
at the seat of government of said Oklahoma Territory on the filth Tues
day after their election, excluding the day of election in case such day 
shall be Tuesday, and, after organization, shall declare, on behalt of the 
people of said proposed State, that they adopt the Constitution of 
the United States ; whereupon the said convention shall, and is hereby 
authorized to form a constitution and State government for said pro
posed State. 'The constitution shall be republican in form, and make 
no distinction in civil or political rights on account of race or color, 
and shall not be repugnant to the Constitution of the United States 
and the principles of the Declaration of Independence. And said con
vention shall provide, by ordinance irrevocable without the consent of 
the United States and the people of said State-

First. That perfect toleration of religious sentiment shall be secured. 
and that no inhabitant of said State shall ever be molested in person 
or property on account of his or her mode of religious worship, and 
that polygamous or plural. marriages and the s~le, barter, or giving of 
intoxicating liquors to Indians are forever prohibited. 

Second. '£hat the people inhabiting said proposed State do agree 
and declare that they forever disclaim all right and title In or to any 
unappropriated public lands lying within the boundaries thereof, and 
to all lands lying within said Umits owned or held by any Indian, tribe, 
or nation; and that until the title to any such public land shall ha!e 
been extinguished by the United States the same shall be and remam 
subject to the jurisdiction, disposal, and control of the United States; 
that land belonging to citizens of the United States residing without the 
limits of said State shall never be taxed at a higher rate than the land 
belonaing to t·esidents thereof; that no taxes shall be imposed by the 
State"' on lands ol:" property belonging to or which may hereafter be pur
chased by the United States or reserved for its nse-. 

Third. That the debts and liabilities of said Territory of Oklahoma 
shall be assumed and paid by said State. 

Fourth. That provisions shall be made for · the establishment and 
maintenance of a system of public schools, which shall be -open to all 
the children of said State and free from sectarian control; and said 
schools shall always be conducted in English: Pravided, That this -.aet 
ahall not preclude the teaching of other languages in said publi~ schools. 

Fifth. ~'hat said State shall never enact any l!lw restricting or 

abridging the right ot suffrage on account oi race, color, or previous 
condition ot servitude. 

SEc. 4. That in case a constitution and State government shall be 
formed in compliance with the provisions of this act the convention 
forming the same shall provide by ordinance for submitting said con
stitution to the people of said proposed State for its ratification or 
rejection at an election to be held at a time fixed In said ordinance, at 
which election the qualified voters for said purposed State shall vote 
directly for or against the proposed constitution, and for or against 
any provisions separately submirted. The returns of said election shall 
be made to the secretary o:f the Territory of Oklahoma, who, with the 
chief justice thereof, shall canvass the same ; and if a majority of the 
legal votes cast on that question shall be for the constitution the gov
ernor of Oklahoma Territory shall certify the result to the President 
of the United States, together with the statement of the votes cast 
thereon, anJ. upon separate articles or propositions and n copy of said 
constitution, articles, propositions, and ordinances. .And It the con
stitution and government of said proposed State are republican in form, 
and if the provisions in this net have been complied with In the forma
tion ·thereof, it shall be the duty of the President of the United States. 
within twenty days from the receipt of the certificate of the result of 
,;;aid electioa and the statement of votes· cast thereon and a copy of 
said constitution, articles, propositions, and ordinances from said com
mission, to issue his proclamation announcing the result of said elec
tion ; and thereupon the proposed State of Oklahoma shall be deemed 
admitted by Congress into the Union, under and by virtue of this act, 
on an equal footing with the origina.l States, from a.nd after the 4th 
day of Mar<.h, 1906_ The original of said constitution, articles. propo~ 
sitions, an ordinances, and the election returns, and n copy of the 
~tatement of the votes cast at said election, shall be forwarded and 
turned over by the secretary of the Territory of Oklahoma to the State 
authorities of said State. . 

SEc. 5. That the sum of $75,000, or so much thereof as may be neces
sary. is hereby appropriated out of any money in the Treasury not 
otherwise appropriated, for qefraying the expenses of said election and! 
convention, and for the payment of the members thereof, undel" the 
same rules and regulations and at the same rates as are now provided 
by law for the payment of the Territorial legislature of the ~'erritory 
of Oklahoma. . ; 

SEc. 6. That until the next general census1 or until otherwise pro
vided by law, the .said State of Oklahoma snail be entitled to three 
Representati-ves in the House of Representatives of the United States, 
to be elected from said State at large, until said State shall have been 
divided into legislative districts by the legislature thereof. • 

.And the said Representatives to the Fifty-ninth Congress together 
with the governor and othe.r officers provided for In said constitution, 
shall be elected on the same day of tl)e election for the ratification or 
rejection of the constitution; and until said o.fficers are elected and 
qualliied under the provisions of such constitution and the said State 
is admitted into the Union, the Territorial officers of Oklahoma Terri
tory shall continue to discharge the duties of their respective: offiees in 
said Territory. 

SEC. 7. That npon the admission o:f the State Into the Union set~ 
tions numbered 16 and 36, in every township ln Oklahoma Territory, 
and all indemnity lands heretofore selected In lieu thereof, are hereby 
granted to the S'tate for the use and benefit of the common schools : 
Provided, That sections 16 and 36 embraced in pe):'manent reservations 
for natioiUll purposes shall not at any time be subject to the grant nor 
the indemnity provisions of this act, nor shall any lands. embraced in 
Indian, military, or other reservations of any character, nor shall land 
owned by Indian tribes or individual members o-J: any tribe be . sub
jected. to the grants or to the Indemnity provisions of this act untn the 
reservation shall have been extin~shed and such lands be r:estored to 
and become a part of the public aomain: Provided, That there is suf
ficient untaken public land within said State to cover thiS grant: And 
provided, That in ease any of the lands herein granted ·to the State of 
Oklahoma have heretofore been confirmed to the Territory of Okla
homa for the purposes specified in. this act, the runount so conftt·med 
shall be deducted from the quantity specified in this act. 

SEC. 8. That section 13 in the Cherokee Outlet, the Tonkawa lndian 
Reservation, and the Pawnee Indian Reservation, reserved by the Presi
dent of the United States by proclamation issued August 19, 1893, open
ing to settlement the said lands, and by any act or acts oi Congress 
since said date, and section 13 in all other lands which may be opened 
to settlement in the TeiTitory of Oklahoma, and all lands heretofore. 
settled in lieu thereof., is hereby reserved and granted to said State for 
the nse and benefit of the University of Oklahoma, the University Pre
paratory School, the normal schools, and the Agricultural and Mechan
ical College, and the Colored Agricultural Normal University of said 
State, the same to be disposed of as the legislatm·e of said State may 
prescribe : Provided, That the said lands so reserved or the proceeds of 
the sale thereof shall be safely kept or invested and held by said State, 
and the income thereof, Interest, rentals. or otherwise, only shall be 
used exclusively for the benefit of said educatienal institutions. Such 
educational institutions. shall remain under the exclusive control of 
said State, and no part of the proceeds arising from the sale or disposal 
of any lands herein granted for educational purposes, or the income or 
renta ls thereof, shall be used for the support of any religious or sec
tarian school, college, or university. 

That section 33, and all lands heretofore selected In lieu thereof, here
tofore reserved under said proclamation, and acts for charitable and 
penal institutions a:nd public buildings, shall be apportioned and dis-
posed of as the legislature o:f said State may prescribe. . · 

SEc. 9. That said sections 16 and 36, and lands taken in lieu thereof, 
herein granted for the support ot the common schools, mny ·be ap
praised and sold at public sal.e in 160-acre tracts, or less, under such 
rules and re~ulations as the legisla.ture of the said State ma.y pre cribe, 

- preference nght to purchase at the highest bid being given to the les
see at the time of such sale, the proceeds to continue a permanent 
school fund, the Interest of which only shall be expended_in the support 
of such schools. But said lands may, under such regulations as the leg
islature may prescribe, be leased for periods not to exceed five years ; 
and such lands shall not be subject to homestead entry or any other en
try under the land laws of the United States, whether surveyed or un
surveyed, but shall be reserved for school purpose_::; only. 

SEC. 10. That said sections 13 and 33, afores8.ld, it sold, may be ap
praised and sold at publie sale, in 160-acre tracts, or less, under · such 
rules and regulations as the legislature of said State may pl:"escribe, 
preference right to purchase at the- highest bid being given to the lessee 
at the time of such sale, but the same may be leased for periods of. not 
more than five years: under such rul~s and regulations as th~ l~glsla

·ture shall prescribe, 'and shall not be subject to homestead entry or 
any other entry under the land laws of the United .States, whether sur-
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yeyed or unsurveyed; but shall be reserved for designated purposes only I 
and until such time as the legislature shall prescribe the same shall 
be leased under existing rules : Provided, That in case of the sale of 
said lands under the provisions of sections 9 and 10 of this act the 
leaseholder does not become the purchaser, all permanent improvements 
shall be appraised at their fair and reasonable value, the lessee to 
receive the amount of said appraisement, under such rules and regula
tions as the legislature may prescribe. 

SEc. 11. That an amount equal to 5 per cent of the proceeds of the 
sales o! public lands lying within said State shall be paid to the said 
State, to be used as a permanent fund, the interest only of which shall 
be expended for the support of the common schools within said State. 

SEC. 12. That in lieu of the grant of land for purposes of internal 
improvement made to new States by the eighth section of the act of 
September 4, 1841, which section is hereby repealed as to said State, 
and in lieu of any claim or demand of the State of Oklahoma under 
the act of September 28, 1850, · and section 2479 of the Revised Statutes, 
making a grant of swamp and overflowed lands, which grant it is 
hereby declared is not extended to said State of Oklahoma, the follow
ing grant of land is hereby made to said State from public lands of the 
United States within said State, for the {lUrposes rndicated, namely: 
For the benefit of the Oklahoma Universtty, 200,000 acres; for the 
benefit of the University Preparatory School, 150,000 acres; for the 
benefit of the Agricultural and Mechanical College, 150,000 acres; for 
the benefit of the Colored Agricultural and Normal University, 100,000 
acres ; for the benefit of normal s.::hools, 300,000 acres. 

SEC. 14. That said State when admitted as aforesaid shall consti
tute one judicial district, to be known as the district of Oklahoma, and 
the circuit and district courts for the district shall be held one term at 
Guthrie and one term at Oklahoma City, alternately, each year, for the 
time being. And the said. district shall, for judicial purposes, until oth
erwise provided, be attached to the ei.,.hth judicial circuit. There shall 
be appointed for said district one district judge, one United States attor
ney, and one United States marshal. There shall be appointed a clerk 
for said district, who shall keep his office at Guthrie for the time being. 
The regular term of said courts shall be held at the places designated 
in this act on the first MondaY" in January and the first Monday in June 
in each year, and only one grand jury and one petit jury shall be sum
moned in each of said circuit and district courts. The circuit and dis
trict courts of said district and the judges thereof, respectively, shall 
possess the same powers and jurL'3diction and perform the same duties 
required to be performed by the other circuit and district courts and 
judges of the United States, and shall be governed by the same laws and 
regulations. •.rhe marshal, district attorney, and clerk of each of the 
circuit and district courts of said districts, and all other officers and 
persons performing duties in the administration of justice therein, shall 
severally possess the powers and perform the duties lawfully required to 
be performed by similar officers in other districts of the United States, 
and shall, for the serYices they may perform, receive the fees and com
pensation now allowed by law to officers performing similar services for 
the United States in the Territory of Oklahoma; and that the laws and 
procedure of the present 'l'erritory of Oklahoma, as far as applicable, 
shall extend over and apply to said State until changed by the legis-
lature thereof. _ 

SEc. 15. That all cases of appeals or writs of error heretofore prose
cuted and now pending in the Supreme Court 'of the United States or 
the circuit court of appeals for the eighth circuit, upon any record of 
the supreme courts of said Territory, or that may hereafter lawfully 
be prosecuted' upon any reeor~ from either of said courts.r.. may be heard 
and determined by said Supreme Court of the United ~::~tates and the 
said circuit court of appeals. And the mandate of execution or other 
proceedings shalloe directed by the Supreme Court of the United States 
or said circuit court of appeals to tht> circuit or district courts hereby 
estaulished within the · said State succeeding the Territory from which 
such record is or may be pending, or to the supreme court of said State 
or other State court therein establislled, as the nature of the case may 
require. 

SEC. 16. That the said circuit and district courts and the courts of 
said State shall, respectively, be the successors of the courts of Okla
homa 'l'erritory as to all such cases arising within the limits of the 
Territory described in the first section of this act, with full power to 
proceed with the same and award mesne or final process therein; and 
that from all judgments and decrees of the supreme courts of said Ter
ritol'y or the United States courts for said Territory in any case arising 
within the limits of said State prior to admission the ·parties to such 
judgments or decrees shall have the same right to prosecute appeals 
and writs of error to the Supt·eme Court of the United States or to the 
circuit court of appeals for the eightll circuit as they shall have had by 
law prior to the admission of said State into the Union. 

SEc. 17. That in respect to all cases, proceedings, and matters now 
P"'lldlng in the supreme or district courts of said Territory at the time 
ot s:!:::::. ~ssion as a State and arising within the limits of such State 
whet·eof the circuit or district courts by this act established might 
have had jurisdiction under the laws of the United States had such 
courts existed at the time of the commencement of such cases, the said 
circuit and district courts each, respectively, shall be the successors 
of said supreme and district courts of said Territory and in respect 
to all other cases and matters pending in the supreme or district courts 
of said •rerritory or in the United States courts for said Territory at 
the time of the admission of such State, arising within the limits of 
said proposed State, the courts of said State shall, respectively, be the 
successors of said supreme and district Tet-ritorial courts and the 
United States courts in said •.rerritory. And all the files, records, in
dictments, and proceedings relating to any such cases shall be trans
fen·ed to such circuit, district, and State courts, respectively, and the 
same shall be proceeded with there in due course of law; but no writ, 
action, indictment, cause, or proceeding now pending, or that prior 
to the admission of said State shall be pending, in any Territorial 
courts of said 'l'erritory or the United States courts for said Territory 
shall abate by the admission of said State into the Union; but the · same 
shall be transferred and proceeded with in the proper United States 
circuit, district, or other 'State court, as the case may be: Provided, 
however, That in all civil actions, causes, and proceedings in which 
the United States is not a party transfer shall not be made to the cir
cuit and district courts of the United States, except it be a case which, 
under existing laws, might be transferred from a State court to the 
courts of the United States, and upon written request of one of the 
parties to such action or proceeding, filed in the proper court, as now 
by law required, and in the absence of such request such cases shall 
be proceeded with in the proper State court. 

SEc. 18: That the constitutional convention may by ordinance provide 
for the election of officers for a full State government, including mem-

bers of the legislature and three Representatives to Congress, and may 
attach the Osage Indian Reservation to counties contiguous or com;;ti
tute the same a separate countY and designate the county seat thereof, 
and shall provide rules and regulations and define the manner of con
ducting the first election for officers in said counties. Such State lfo'OV· 
ernment shall remain in abeyance until the State shall be admitted mto 
the Union and the election for State officers held, as provided for in 
this act. The State Jegislature, when organized, shall elect two Sena
tors of the United States in the manner now prescribed by the laws of 
the United States, and the governor anfi secretary of said State shall 
certify the election of the Senators and Representatives in the. manner 
required by law; and said Senators and Representatives shall be en
titled to be admitted to seats in Congress and to all the rights and privi
leges of Senators and Representatives of other States in the Congress 
of the United States. And the officers of the State government formed 
in pursuance of said constitution as provided by said constitutional 
convention shall proceed to exercise all the functions of such State 
officers; and all laws of said Territory in force therein at the time of 
its admission into the Union shall be in force in said State, except as 
modified or changed by this act or by the constitution of the State, 
and the laws of the United States not locally inapplicable shall have 
the same force and effect within said State as elsewhere within the 
United States. 

Mr. McCUMBER. Mr. President, I think it proper to ex
plain very briefly what this amendment does. That portion 
which is stricken out from page 1 down to line 12 on page 22 
of the original bill provides for the admission of Oklahoma a,nd 
Indian Territory into the Union as one State. By this amend
ment that is all stricken out, and in lieu thereof we have the 
provision for the admission of Oklahoma as a · single State, 
leaving Indian Territory off. 'l'here has been no change from 
the original bill as it was drafted by the Committee on Terri
tories with reference to anything relative to Oklahoma Terri
tory distinct from Indian Territory. The only amendment that 
has necessarily been made is to this extent: The combination 
of the two TeFritories requires five Representatives. Under 
the population, as indicated by the Senator from Minnesota 
[Mr. NELSON], Oklahoma would be entitled to three Represent
atives. Therefore the amendment provides for three. It 
provides for only one district court; and the other particular 
amendment I will state. The original bill, of course, provided 
for a donation of $5,000,000 for school purposes. This was due 
to the fact that Indian Ten;itory has no school lands. I strike 
out that $5,000,000 donation, as we do not deal with Indian 
Territory. · 

Another provision is striken out, that which provides that the 
seat of government shall for a period of five years remain in a 
particular place, and it allows the constitutional convention or 
legislature to locate the capital. In other respects I believe 
there have been no changes whatever. 

Now, Mr. President, I want to say just one word about In
dian Territory as connected with Oklahoma and the effect of 
the combination of the two Territories. It is admitted that 
there are about 700,000 people in Oklahoma and about 500,000 
in Indian Territory, in all about 1,200,000. Under a statute of 
the United States passed, I think, in 1901 we provided for the 
allotment of the Indian lands and provided for the' most part 
that the allotments should be held for twenty-one years. All of 
their other allotments may be disposed of, as I now remember, 
at the expiration of five years. The five years will be ~P in a 
little more than a year's time. The result of making a State 
now out of Indian Territory will be that we immediately sur
render conh·ol over the entire Indian POI'ulation. That popula
tion to-day consists of some 50,000 or 75,000 Indians. There
fore, they will become citizens of the new State, and as such 
citizens of the new State we shall have no control over their 
property, because the State will have the exclusive control. 

The Senator from Texas [Mr. BAILEY] stated very aptly that 
we signed the death warrant for these Indians when we al
lowed the white ettlers to come in. Mr. President, if we did 
sign the death warrant we have given them reprieves from day 
to day until the present time. The result of this bill will be 
to sign the execution, because immediately the right to sell these 
lands has inured and the time has arrived, then the Indian 
will always sell his property and the children of the present 
Indians will have no property left As a result, in twenty-five 
years we will have an army of Indian paupers on our hands 
to be taken care of by the Government. For that reason alone 
it seems to me that it should be changed. 

'l'he PRESIDENT pro tempore. The Senator's time has ex
pired. 

Mr. BEVERIDGE. Mr. President, this amendment is a blow 
at a proposition upon which all parties, all creeds, and all peo
ples in the two Territories in question are as one. Not only 
that, Mr. President, it is an amendment which strikes at the 
convictions of two-thirds of the Senate, if the people voted upon 
this proposition alone. The people of both the Indian Territory 
and of Oklahoma have expressed themselves in both political 
conventions. Seven hundred thousand people in one, perhaps 
600,000 in another, are asking at the hands of this Congress a 
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union ; they are asking that they shall be made -one State, ·as 
they were originaliy one 'l'erritory. -

1\fr. Preslclent, that people are one in industry; they are one 
in religious organization ; they are -one in political organization 
of both partie . The wholesale ssociation of the Territory 
is a up.it. The religious organization -of the two Territo
ries is a unit. The !l'aih·oads of the Territories are built as if 
it was one State. -Th~y are asking Congress not for separate 
statehood; they have taken that question up, they have debated 
it upon every stump in both Territories, and they have given 
their verdict upon it. Not till this bour bas it been supposed 
that any per on would attempt .to deny these people their 
rightful meed .a.nd what they have been asking of -oongress for 
the last two :years. 

"U.r. President, why. should not these people be admitted as 
they are now requesting us to admit them? In numbers they 
are abundant. In area they are generous-about the same size 
as the neighboring Western States, about the same size as 
Kansas.. 

Can it be, 1\fr. President, that this is merely a inethod of 
kUling the entire bill! Can it be, .Mr. President, that this is a 
method (because the Senator well knows that will be its effect) 
of denying to the people of either of the e Territories state
hood for the next year or two years, or pel"haps indefinitely? 

Mr. President, this ·measure bas been taken up not only in the 
Territories, but in both Houses of Congress. In the _other 
House of Congress, after elaborate debate, it bad a respect:tble 
majority, and upon this side of the National Legislature it had 
almost unanimous support until it became involved wifb the 
other question of Arizona and New 1\Iexico. 

Mr. President, it is a question of the denial of rights to a 
people who are here praying that they may be given their rights. 
In the Indian Territory the conditions are pitiable. Petitions, 
telegrams, letters have poured in upon this Congress, upon 
every member of the Senate, upon everybody who has had any
thing to do with this legislation. 'Six hundred thousand white 
people, of our blood, -our language, our faith, .American c1Uzens 
as good, as noble, as true as anybody in any portion -of tbis 
country are in the Indian Territory to-day without any provi
sion for schools with which they can educate their children, 
without public roads, without insane asylums where their un
fortunates may be cared for. Is this condition to continue, 
Mr. President? Yet that is what the amendment of the Senator 
from North Dakota proposes. 1 do not believe that it will re
ceive many votes on either side of this Chamber. 

This is a que tion which transcends all political considera
tions. It rises above all simple differences; it rises above ·every 
question that has been discussed in this debate; and it goes 
not only to the convenience, but to the sacred rights of Amer
ican citizens, who are praying_ that this Congress will give it to 
th~. -

How long shall be delayed these common necessities of civili
zation to '600,000 people who have none, for the Indian Terri
tory bas not Territorial government? Neither could they have 
any Territorial government at this session of Congress. Shall 
we for another year, for another two years, for another three 
years, indefinitely, say, to th~: "You must live as you have 
lived, with your insane uncared for, with no schools for your 
children, with none of the conveniences of modern life, or of 
any life which free and equal laws would give to you." Shall 
we say to them : " You must remain there among 80,000 Indians 
without any ind of public rule?" I do not think, Mr. Presi
dent, that such a proposition as that, upon high moral grounds, 
which search the souls of men, ought to receive any votes upon 
either side of this Chamber. 

No, Mr. President, the bill is a good proposition-equitable, 
fair, reasonable, and just in every paxt of its provisions. It is 
for the reunion of two "'l'errito1·ies into one great State about the 
size of its neighboring State of Kansas, or the State of Ne
braska, and much less than the State of the Senator from North 
Dakota; and in one part of that Territory the people to-night, 
suffering as they are, -are praying this Congress for relief ; and 
I hope we will not deny it to them . 

.Mr. BAILEY. Mr. President, a word only. I intend to vote 
fur the amendment of the Senator from North Dakota [Mr. 
McCuMBER] because I believe both of these Territories ought to 
be made States. If the amendment proposed by the Senator 
from North Dakota shall be adopted, I intend immediately 
thereafter to offer an. amendment providing for the admi sion 
of the .Indian Territory a a eparate and independent State. If 
the Senator's amendment shall be voted down, then, of c-ourse, 
it will be a waste of the Senate's time for me to propo e an 
amendment to make a separate and· independent State of the 
Indian Territory. 

l\nt while I believe these two Territories ought to be ad-

mitted. into the Union as separate States, I would infinitely 
prefer to admit them as one State .rather than to leave the In
dian Territory, with its six or seven hundred· thousand people, 
without the benefits -of statehood. 

Senators who have never resided in or near a Territory can 
have but a faint conception of the eagerness with which the 
people there hail any proposition which will relieve them from 
the vassalage of -Territorial .administration and confer upon 
them the right and power to govern themselves. This is true 
of all Territories ; and I beg the Senator from North Dakota 
to remember that it is especially true ·of the Indian country, 
because the intelligent enterprising white people who have 
gathered there have been denied the poor privilege of. even 
a Territorial form of government. For years they have been 
compelled to work out their destiny under the orders and regu
lations of the .Interior Department. Even if the Interior De
partment were ·administered by an upright and a wise law
giver, this condition would be' intolernble to men raised under 
the institutions of free and self-g-overning States. But, sir, 
the people there have n{)t always had the benefit ·of e-ven the 
judgment of the Secretary of the Interior _him elf, and much 
which has deeply concerned their vital interests has been the 
work _of indifferent, and sometimes of incompetent, subordinates. 
I am not willing to continue 700,000 American citizens in that 
condition. Therefore if I can not give them separa,te state
hood, which I believe they deserve, I will vote to give them 
joint statehood as the best that can be obtained. 

Mr. BATE. 1\Ir. President, I am•-one of those who believ~ 
that the In-dian Territory should not be put into statehood with 
Oklahoma. I think they should be separate. Oklahoma woulf\ 
make a grand State, as has been shown by the manner in which 
it sprung into existence lik·e magic. It has increased its popu
lation to six or seven hundred thousand people in· a few years, a 
population composed of the best men and women from the 
mighty West, who have gone to that country. They are there in 
sufficient numbers and have the necessary resources to make a 
magnificent State. Oklahoma bas an area as large as that of 
five rew England State , exclusive of Maine. Within that 
area there are, as I have said, slx or seven hundred thousand 
inhabitants. It is a splendid country, and if admitted itself as 
a State it will make a magnificent one, and I want to see it 
admitted. 

The Indian Territory, Mr. President, I think, would be a 
drag upon Oklahoma. We ought not, in my opinion, to admit 
the Indian Territory to statehood immediately. I think for the 
pre ent it ought to be kept in a Territorial conditiont and be in 
charge of the Government of the United States~ The Indians, 
who largely inhabit it, being our wards, we should retain 
the relation of guardian toward them. I say it is the duty of 
the Government to look to their intere ts and see that they are 
properly attended to, and to see that the laws which are enacted 
for that Territory shall be such as will save them from the 
curse Of the liquor habit. 

We have been struggling .here to-day and we have passed 
some amendments to this bill under the inspiration of the Sena
tor from New Hampshire [Mr. GALLINGER], whom I do not 
now see in his seat and who, I am sure, wanted to be heard 
on this amendment. I think that Senator has one or two 
amendments to offer for the purpose of protecting those Indians 
from the ,curse of alcohol. If once admitted as a State we can 
n{)t, of course, longer protect the inhabitants of that Territory; 
but while they continue under a Territorial form of government 
the United States can step in and control or stop that traffic. 

I think it is due the Indians that we should retain that Ter
ritory under the control of the United States, not only for that 
reason, but for the further fact that there are children and 
minors there who would be affected. What are you going to 
do about regulating the liquor business? You ought to calmly 
con ider the situation and then act upon it; and I ask Repub
licans and Democrats here to act together on this question. 

'V.bat is the history of the great parties in all their couven
tions in regard to statehood? Not a single national Democratic 
or Republican convention as far back as you ~w go, has ever 
asked that the Indian Territory be made a State or be united 
with some other State. On the contrary, what have they done? 
They have referred in terms and by name to Oklahoma, New 
1\Iexico, nnd Arizona, but they have n~er once mentioned the 
Indian Territory. Here, then, Senators are running counter to 
the expre s wishes of our people in their national conventions. 

Nobody expected the union of these two Territories to be 
made, Mr._ President. There is a peculiar history connected 
with the Indian Territory as to statehood which I think should 
l>e ob. erved. There are about 80,000 or 90,000 Indians there. 
So far as the white people are concerned, I want to see them 
properly taken care of, but I do not want to see it done at the 
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expense of the poor Indians. They own the land; it ls yet 
theirs, and but for the Atoka agreement there would never have 
been any chance to take it away from them. 

l\Ir. Pre ident, when we see the conditions there, when we 
see that the courts can not regulate theii4 when we see that 
the Government of the United States can stretch its long arm 
out there and protect the Indians, when we see that they are 
the owners of the land and that they own the house, shall 
we propose to -step in and kick them out? That is the situa
tion. There is a moral obligation involved in this matter. I 
f'ay we have a right to erect a separate State of the Indian 
Territory, after a while, though not now. I shall vote for the 
amendment upon this ground.. 

I think, Mr. President, if every Senator. will take to him
self this moral view of it, or even if he takes a party view of 
it and sees that his party follows the right, the Indians will 
not be removed from the Federal control. I pray, Mr. Presi
dent, that the Senate will take a just and proper view of this 
matter and will retain the Indian Territory in its present 
Territorial form. 

The PRESIDENT pro tempore.. The question is on the 
amendment of the Senator from North Dakota [Mr. McCUMBER]. 

Mr. McCUMBER. On that I ask for the yeas and nays. 
The yeas and nays were ordered. 
Mr. BATE. I wish to have stated exactly what the amend

ment is. 
The PRESIDENT pro tempore. What is the Senator's re

quest? 
Mr. BATE. I understand the amendment provides for the ad-

mission of Oklahoma by herself as a State? 
The PRESIDENT pro tempore. That is correct. 
The Secretary proceeded to call the roll. 
Mr. MONEY (when Mr. MORGAN'S name was called). The 

Senator from Alabama [Mr. MoRGAN] was forced to leave the 
Chamber a moment ago, and told me be had a pair with the 
junior Senator from Illinois [Mr. HoPKINS]. 

The roll call was concluded. 
Mr. BAILEY (after having voted in the affirmative). :Mr. 

President, I ·voted "yea." Since voting I recall that the Sena
tor from Arkansas [Mr. CLARKE], who is opposed to the amend
ment, was called out of the Chamber for a moment and re
quested me to pair with him. I agreed to do so, and, therefore, 
lVithdraw my vote. 

Mr. HOPKINS (after having voted in the negative). I in
quire if the senior Senator from Alabama [Mr. MORGAN] has 
voted? 

The PRESIDENT pro tempore. The Chair is informed that 
he has not voted. 

1\Ir. HOPKINS. .I am paired with that Senator, and, there
fore, withdraw my vote. If be were present, I should vote 
~·nay." 

The result was announced-yeas 32, nays 45, as follows : 

Bacon 
Bard 
Bate 
Berry 
Blackburn 
Carmack 
Cockrell 
Culberson 

'Alger 
Allee 
Allison 
Ankeny 
Ball 
Beveridge 
Buruha.m 
Burrown 
Clapp 
Clark:, Wyo. 
Clay · 
Cullom 

YEA8-32. 
Daniel 
Dubois 
li'0ster, La. 
Gallinger 
GibsO:n 
Gorman 
Hansbrough 
Heyburn 

Latimer 
McCreary 
McCumbet• 
McEnery 
McLaurin 
Mallory 
Martin 
Money 

NAYs-45. 
Depew 
Dlck 
Dieb.·ich 
Dillingham 
Dolliver 
Dryden 
Elkins 
Fn.lrbanks 
Foraker 
li'oster, Wash. 

~~fon 

Gamble 
Hale · 
Kean 
Kearns 
Kittredge 
LO:dge 
Long 
McComas 
Millard 
Nelson 
Peru·ose 
Perkins 

NOT VOTING-13. 
Aldrich £larke.,. Ark. Knox 
Bailey Crane MltcheU 
Burton Hawley Morgan 
Clark. Mont. Hopkins Pettus 

So Mr. McCuMBER's amendment was rejected. 

Newlands 
Overman 
Patterson 
Platt, N.Y. 
Simmons 
Stone 
Taliaferro 
Teller 

Platt, Conn. 
Proctor 
Quarles 
Scott 
Smoot 
Spooner 
Stewart 
Warren 
Wetmore 

Tillma.n 

Mr. GALLINGER. On page 7, section 4, line 8, after the 
word " question/' I move to insert the words " in each of said 
Territories." 

The PRESIDENT pro tempore. The amendment will be 
stated. . 

'l'be SECRETARY. On page 7, section 4, line 8,. after the word 
... question," it is proposed to insert " in each of said Territo
ries ~ " so as to read : 

SEC. 4. That in case a constitution and State government shall be 
fot·rued in compliance with the provisions of this act the convention 

forming the same shall provide by ordinance for submitting said consti
tution to the people of said proposed State for its ratification or rejec
tion at an election to be held at a time fixed in said ordinance, at which 
election the qualified voters for said proposed State shall vote directly 
for or against the proposed constitution, and for or against any provi
sions separately submitted. The returns of said election shall be made 
to the secretary of the Territory of Oklahoma, who, with the chief 
justice thereof and the chlef"justice or senior judge of Indian Territory, 
shall canvass the same ; and il a majority of the legal votes cast on 
that question in each of said Territories shall be for the constitution, 
the governor of Oklahoma Territory and the judge senior in service of 
Indian Territory shall certify the result to the President of the United 
States, together with the statement of the votes cast thereon,. and 
upon separate articles or propositions and a copy of said constitution. 
articles, propositions, and. ordinances. · 

Mr. GALLINGER. Mr. President, if tWs amendment should 
be adopted, it would simply give local option to the Territory 
of Oklahoma and the Indian Territory, as it has been given to 
the Territories of New Mexico and Arizona. In other words, 
that they would not become one State unless a majority vote 
should be cast in both of the Territories. It seems to me that 
that having been conceded in the case of New Mexico and Ari
zona, it ought to be conceded to these two Territories without 
question. I hope it will be adopted. 

Mr. PLATT of Connecticut. I understand the cases are en
tirely different; that Oklahoma and the Indian Territory,. so far 
as I have beard. desire to be admitted as one State. 

Mr. GALLINGER. I have had a very large number of peti
tions to the contrary, and I have had letters and telegrams from 
the Territory saying they wish this privilege extended to them; 
that they want the privilege of voting on this question. I 
should judge from what I hear that a majority of the people in 
the Indian Territory very likely will vote for jointm·e, but,. nev
ertheless, it seems to me they ought to be given the privilege of 
expressing their wish in the matter. 

Mr. ELKINS. Let the amendment be again read. 
1\fr. CLAY. I did not catch the amendment when it was read. 

I should be glad to have it read again if it is short. 
The PRESIDENT pro tempore. The amendment will again 

be stated. 
The SECRETARY. After the word" question," in line 8, on page 

7, it is proposed to insert the words " in each of said Terri
tories." 

Mr. BATE. Do I understand that that is the amendment 
offered by the Senator from New Hampshire? 

The PRESIDENT pro tempore. It is the amendment sub
mitted by the Senator from New Hampshire. 

Mr. STEW ART. Mr. President, I do not think there is a 
sufficient reason for putting the people to that expense and 
trouble. I have perfect confidence that the great mass of peo
ple would desire to come in as one State rather than to be kept 
out. The negative of the proposition would get very few votes. 
and this would entail an unnecessary expense. The general de
sire on the part of both Territories is to come in. A good many 
wish it could be separately. The only embarrassment I have 
about it is whether the Indian Territory is thoroughly ·pre
pared ; w bether Congress would be embarrassed in taking care 
of the Indians. But on investigating the whole thing I think 
Congress will still have jurisdiction of the Indians, and can take 
care of them. It bas gone so far that I think the best thing 

, we can do is to admit them as one State and admit them at 
once. It would be better for all concerned. · 

Mr. HALE. I mm·e to lay the amendment on the table, and 
on that I call for the yeas and nays. 

The yeas and nays were ordered ; and the Secretary called 
the roll. 

1\Ir. BACON. The junior Senator from Rhode Island [Mr. 
WETMORE] bas been called from the Chamber by illness, and I 
haYe agreed to stand paired with him on thi vote. 

The result was announced-yeas 41, nays 31, as follows: 

Allee 
Allison 
Ankeny 
Ball 
Beveridge 
Burnh::tn 
Burrows 
Clapp 
Clark. Wyo. 
Clarke, Ark. 
Cullom 

Bailey 
Bard 
Bate 
Berry 
Blackburn 
Carmack 
Clark. Mont. 
Clay . 

YEAS-41. 
Depew 
Dick 
Dillingham 
Dolliver 
Dryden 
Elkins 
Fairbanks 
Foster, Wash. 
Frye 
Fulton 
Gamble. 

Hale 
Kean 
Kearns 
Kittredge 
Lodge 
Long 
McComas 
Millard 
Nelson 
Penrose 
Perkins 

NAYS-31. 
Cockrell 
Culberson 
Dubois ' 
Foster. La. 
Gallinger 
Gibson 
Gorman 
Heyburn 

Latimer 
McCreary 
McCumber 
McEnery 
McLaurin 
:Mallory 
Martin 
Money 

Platt, Conn. 
Proctor 
Quarles 
Scott 
Smoot 
Spooner 
Stewart 
Warren 

New lands 
Overman 
Patterso.n 
Simmons 
Stone 
TaliafelTO 
Teller 
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NOT VOTING-18. 
Aldrich Daniel Hopkins 
Alger Dietrich Knox 
Bacon Foraker Mitchell 
Burton Hansbrough Morgan 
Crane Hawley Pettlls 

Platt, N.Y. 
'.l'illman 
Wetmore 

So Mr. GALLINGER's amendment was laid on the table. 
Mr. DOLL! VER. I offer the amendment I send to the desk. 
The PRESIDING OFFICER (Mr. KEAN in the chair). The 

Senator from Iowa offers an amendment, which will be stated. 
The SECRETARY. On page 17, line 51 after the word "Musco-

gee," insert: "One term at Tulsa." 
Mr. BEVERIDGE. The committee accepts the amendment. 
The amendment wa agreed to. 
Mr. DOLLIVER. I offer a further amendment. 
The SECRETARY. On page 17, line 19, after the word " Janu

ary," insert the words" at Tulsa on the 1st day of April." 
Mr. BAILEY. Mr. President; I hope the Senate is not going 

to forestall the right of those people to locate their own courts 
through their own Senators and Representatives. I have re
ceived twenty urgent applications from different places to locate 
a court here and one there, hoping thus in the bill itself to ac
quire an advantage of a rival town. 

Before the present conditions are changed the State will be 
admitted to the Union. She will have her own Senators here. 
She will have her own Representatives in the other House. 
Those men, responsible to their people, can decide and ought to 
decide upon the location of the courts. 

The Senator from Nevada [Mr. STEWART] well suggests to me 
that she will have her Senators and Representatives here before 
a single Federal judge can be appointed, because there will be 
in pi·oper contemplation of the law no judge of the United States 
court in those districts until .the State is admitted into the 
Union. 

I do not know what are the merits between Tulsa and some 
rival town. I do know that I have been plied with frequent and 
somewhat urgent petitions from it and from many others; but I 
have said to them all alike, "This matter ought to be left until 
the Senators and the Representatives from the new State can 
come and settle it for themselves." _-

I beg the Senate to remember that at present the bill adopts 
the artificiai, and, as I hope, the soon to disappear line of de
marcation between the Indian Territory and Oklahoma Ter
ritory. Upon any proper division it is more than probable that 
the judicial districts will take a different direction, and yet 
under this bill we will have courts already established at 
towns which will be inaccessible o·r inconvenient to the people 
when a proper system is established. 

Mr. DOLLIVER. I rise merely to call the attention of the 
Senator to the fact that practically all of the competing towns 
seem long since to have been nicely taken care of in the pend
ing bill except the town of Tulsa. 

Mr. BAILIDY. 'rbere is the town of Chickasha. It is on the 
Rock Island Railroad, and, as I recall now, there is no court 
established by this bill on the Rock Island road. There is at 
present a session of the Territorial court held there. But there 
is no provision, as I recall, for any court in all the long line of 
territory through which the Rock Island Railroad runs. 

.Mr. LONG. If the Senator from Texas will yield, I will say 
that an amendment bas been adopted locating a court at Enid, 
in the western district. · 

Mr. BAILE!Y. '.rhat makes it all the more objectionable to 
me, because a court at Enid will require the people in the 
southern part of that Territory to travel still farther in order 
to reach a Federal court. '.rhey will .have to travel beyond the 
Red River to Enid, 150 miles, and it is unconscionable to send 
men-litigants, witnesses, and jnrors-in a Territory as small 
as that a distance of )50 mi1es. 

But this only illustrates that neither I nor any other Sen
ator, even if we possessed a definite knowledge of the towns 
and railroads in the Indian Territory, would be prepared to 
locate the courts, for no man knows where the lines of the 
judicial districts will run when the Territories become a State. 

If it has been arranged that my amiable friend, the Senator 
from Iowa, is going to take care of some of his constituents now 
residing there, I am going to interpose no further objection; but 
I have myself seen so many efforts of this kind that I believe it 

. ought not to be tolerated by the Senate. But ·as other Senators 
are going to take care of their friends, I think I probably have 
as many friends at Chickasha as any otller Senator has at any 
other place in the Territory, and I ask unanimous consent that 
a court may also be located at Chickasha. 

Mr. BEVERIDGE. I should like to oblige the Senator from 
Texas. I am very glad to oblige any Senator about the location 
of the courts, when I can. I recognize the point the Senator 
makes that there are probably too many courts in the new State; 

and yet when it comes to the distribution of them, they are dis
tributed about as well as they could be distributed. There must 
be. an end some time, and for that reason I am sorry to say that 
the committee can not accept the suggestion of the Senator from 
Texas. 

Mr. BAILEY. It must end before it gets to me instead ot 
after me, I presume. We will see about that 

Mr. BEVERIDGE. If the Senator had been in in time--
Mr. BAILEY. I was in in time two weeks ago when the Sen

ator from-Minnesota [Mr. NELsoN] was the deputy in cha1·ge of 
the bill. I then sought to provide for Chickasha. ~'here are 
South McAlester, Ardmore, and Chickasha, going east and west, 
and all three on the line of the road running north and south. 

I have the same amiable weaknesses that everybody else has. 
So long as the public service is not interfered with; I like to 
help my old neighbors and my present friends, and I should like 
to have a session of the court located at Chickasha, and as the 
price of peace, I hope the Senator will agree to it. 

Mr. BEVERIDGE. I will ask the Senator whether he really 
thinks there ou~ht to be a term of the court at Chickasha? 

Mr. BAILEY. I will say to the Senator in all earnestness, I 
do. The Senator will recall--

Mr. BEVERIDGE. I see no reason, if the Senator .thinks so; 
why we should stop with the Senator. So let us include the 
Senator and Chickasha. 

Mr. BAILEY. All right 
Mr. DOLLIVER. Mr. President, I am in hearty accord with 

that suggestion, but I should· dislike to get my modest amend
ment involved in that proposition, because the supreme court 
by vote of the Senate has been located at the town for which I 
am speaking, and the amendment now pending is for an adju ~ t
ment of the terms, so as not to interfere with the terms already 
established in other places. 

I would ask my friend the Senator from Texas to permit the 
terms to be adjusted, and then he can get an amendment for 
their still further adjustment in respect to Chickasha. 

Mr. STEW ART. 1\Ir. President, this is child's play. It may 
gratify somebody for the time being. It is the first time I 
ever knew of judicial districts being established in a State be
fore it was admitted. Generally the practice has been to wait 
until it becomes a State. 

It seems to me it is premature. It may gratify somebody, 
but it will not amount to anything. When it gets to be a State, 
the State will district it as it suits itself and establish its 
courts. 

1\Ir. BEVERIDGE. I confess my fear is there will be more 
courts than there is business to do, and there will not be enough 
business to hold court for one session at each place. Neverthe
less, we are in an agreeable mood now; so let us include 
Chickasha by all means. 

The PRESIDING OFFICER. The question is on agreeing 
to the amendment proposed by the Senator from Iowa [Mr.' 
DoLLIVER]. 

The amendment was agreed to. 
The PRESIDING OFFICER. The next amendment proposed 

by the Senator from Iowa [Mr. DoLLIVER] will be stated. 
The SECRETARY. On page 17, line ·zo, strike out the word 

" May " and insert the word "June; " so as to read "the first 
Monday in June." 

The amendment was agreed to. 
Mr. DOLLIVER. I suggest that if the amendment establish

ing a court at Chlcka:sha is to be adopted it ought to be fitted 
into these terms in a more elaborate way than has been done by 
the Senator from Texas in his oral statement of his motion. · 

The PRESIDING OFFICER. The Chair has no right to put 
in an amendment on an oral statement. 

Mr. BACON. I desire to say a word in regard to the pro
posed courts in the Indian Territory. If I recollect aright 
there was a bill pending at the last session of Congress which 
disclosed a very great rivalry among a large number of commu
nities in the Indian Territory, each of which was desirous to 
have a court located, in order that it mjgbt have the benefit of 
it if there was a State created. My recollectiOir is that that bill 
was adversely recommended by the Judiciary Committee. I 
may be mistaken about that, but it certainly disclo ed the fact 
that there were a dozen or more places in the Territory each of 
which desired to have a court. I do not think any of them ought 
to be established prior to the time when the State can determine 
for itself where they shall be located. 

The PRESIDING OFFICER. Will the Senator from Texas 
put his amendment in proper shape? It is not in order as 
stated, except that it was accepted. 

Mr. BAILEY. I was going to state it. On page 17, in lines; 
after the word "Ardmore," insert" and one term at Chickasha.'~ 

Mr. BEVERIDGE. I accept it. 

I 
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The PRESIDING OFFICER. Without objection, the amend-

ment is agreed to. . 
Mr. BEVERIDGE. That is accomplished, :Mr. President. 
Mr. LONG. 1 ask unanimous consent for the adoption of the 

nm'endment I send to the des~ .and 1 call the attention of the 
Senator from Indiana to it _ 

The PRESIDING OFFICER. The .amendment will be stat.ed. 
The SECRETARY. On page 15, line '3, afte-r the word " ap

praisers." insert : 
Who shall be nonresidents .of the -county wher,ein th.e land ls situated. 
Mr. BEVEJRIDGID. 'l'hat amendment is manifestly just and . 

right. It is accepted. 
The amendment was agreed to. 
1\Ir. BAILEY. In -o-rder to conform to the amendment agreed · 

to a moment ago, on line 19, page 17, after the word" January," 
I move to insert "and at Chickasha on the first Monday in 
March." 

It reads: 
The regular term o.f said ·courts shall be held at tlle places :desig

nated in this act at Mnscogee on the first Mo-nday in .January. 
After "January," l move to :add ·'-'at .Chickasha -on the .first 

Monday in Marc1;1 . ., 
The PRESIDING OFFICIDR. Without objection, the :amend

ment is agreed to. 
Mr. McLAURIN. I oft'er an amendment 
The PRESIDING OFFICER. The amendment will be stated. 

_, The SECRET~Y. On page 2J · line .3, after the word "unex
tinguished,'' strike out the remainder of the section, in the fol
lowing words : 

:Or to limit or ·afl'ect the authority -of the Government of the United 
States to make .any iaw or regulation respecting such Indians, their . 
olands, property_, or other rights by treaties, agreement, law, or other- · 
wise, which it wonld haye been competent to make if this .a.ct llad never 
passed.· 

Mr. McLAURIN. To make the runendme-nt understood, I 
;will read the proviso. 

Mr. BIDVERIDGE. Before the Senator explains it, I ask 
if;hat the words be read again. :My attention was called away. 

The Secretary again read the words propose!! to be- stri-Cken 
out. 

Mr. BEVERIDGE. Is it merely to strike out the words? 
The· PRESIDING OFFICIDR. That is the amendment 
Mr. McLAURIN. To make it understoo-d, I will read the 

'first part of the proviso in connection ·wjth the part I propo.Se 
,to strike out. 

Mr. BEVERIDGE. I wish to call the attention ·of the Sen
·ator from Minnesota [Mr. NELSON] to this amendment. 

Mr. McLAURIN. The proviso reads a~ follows: 
Provided, That nothing contained in the said constitution shall be 

construed to limit or impair the r-ights of person or property pertaining 
to the Indians of said •rerritories (so long as such rights .shall remain 
unextinguished) or to limit or affect the authorHy of the Go-vernment of 
the United States to make any law or regulation l"espeeting such In
dians, their land11, property, or -other rights by treaties, agreement~ la-w, 
or otherwise, which it would have been competent to make if this act 
had never passed. 

Now, Mr. Presid-ent, without the pnssage· of this aCt the Ter
ritory of Oklahoma and Indian Territory, being under the juris
diction of Oongress, it is in the power of the Congress of the 
United States to make any law in reference to the Indians that 
it could make in reference to the white people or all the other 
inhabitants of those Territories. These Indians are made citi
zens of that State, they are made voters; they are permitted to 
participate in the government of the State._ Section 2 reads: 

That all ma;Ie persons over the .age of :21 years, who are citizens of 
the United States. or who are members of any Indian nation or tribe 
in said Indian Territory and Oklahoma, and who have resided within 
the limits of said proposed State for at least six months next preceding 
the election, are hereby authorized to vote for and choose delegates to 
form a constitutional convention for said proposed State. 

The bill proposes as to a part of the ci:t:izens of this State, who 
are permitted to participate in the government? of the State, 
to hold them yet in a chrysalis condition. 'The act proposes to 
allow Oongress to legislate in respeet not only to the persons 
but to the property of these citizens of the State, who are as 
much entitled to participate in the gqvernment of the people of 
the State as are those of the Oaueasian race. 
· I do not think there ought to be a provision in this measure 
.which would enable Congress to pass laws for the police regula
tion of a part of the inhabitants of the proposed State and not 
apply the same legislation to the others; in Qther words, to 
admit the State provided that a portion of -the inhabitants of 
that State, who are citizens participating in the gov.ernment of 
the State shall remain under the jurisdiction of the United 
States as a Territocy. _ . 

Mr. STEW ART. I move to lay the amendment on the table. 
The motion was agreed to. 
Mr. SPOONER. Mr. President, I give notice that I shall 

·ask in the Senate for a .separate vote on the .amendment offered · 
by the Senator from California Ulr. BA.RnJ. 

1\Ir. STONE. I deslre to offer an .amendment. 
The .PRESIDING OFFICER. The amendment will .be 

stated. 
The .SEC&ETA:RY. After section 12 insert as an additional 

section the following: 
SEc. 13. That all .restricti-GD.s upon the ali-enation of allotted lands 

in Oklahoma and the Indian Territory, except .so far .as such restl-ic
tions :apply to the homestea-d of the al-lottees and to the fnll-'blood 
Indians, shall cease upon the admission oi such State into the Union. 
Any land :seleeted as .a homestead by .nn allottet> from his or her al
lotted lands in said "Territories while hel-d by ,the allottee as ·such 
h-omestead shall be n<>I!taxable for a period of twen·ty-one years from 
date of the .admission of said State. All allotted lands 1n said Terri
-to-ries, other than homesteads, .shall be taxable after the admission 
of .said State in like manner as o-ther property therein. 

1\Ir. STEW ART. I move to lay the runendment on the table. 
The· motion was agreed to. 
Mr. BERRY. On page .6, at the end of line 12, 1 move to in

sert, after the word ~·schools:" 
A.ttd provided .(Mtb.er, 'That this shall not be construed to prevent 

the establishment and maintenance of separate :schools for white .and 
colored children. 

The PRESIDING .OFFICER. The question is on agreeing to 
the amendment offered by the Senator from Arkansas. [Put
ting the question.] The noes seem to have it. 

1\Ir. BERRY. I shall have to call for the yeas and nays. I 
will .state, however, before that is done, that the language of the 
bill is: · 

That provision shall be m-ade for the establishment -and maintenance 
of a system. o! publ,ic schools, which .shall be open to .all the cbildren of 
said State and fre.e fro-m sectarian .control, etc. 

There are a good many of us on tbis side -who think that that 
m~ght l>e :construed. inasmuch as it is open to all the chilmen, 
to be a requireme-nt that .all these ·schools shall -be open to any 
and all children. The 'amendment I prop.os.e simply says it 
shall not be construed to prevent the establishment -of sep_arate 
schools. I think they ought to have that right. It is a right 
exercised by every S.tate; and will make it clear beyond ques
tion. There ought to be no .question about it. 

Mr. PLATT <>f Connecticut. I ask fo-r the reading .of the 
amendment. 

The PRESIDING OFFICER. - The .amendme-nt will be Tead. 
The :SE.CRETABY. On page 6, line 12, after the words "'public 

schools," insert : 
Ana provided fu-rther, 'That this shall not be construed to prevent 

the establishment and maintenance of separate schools for white and 
colored children. 

1\:Ir. PLATT of Connecticut. I think it is entirely unneces
sary. 

Mr: 'BIDRRY. It can do no harm, then, lf it is unnecessary-, 
and I trust the Senator will let it go in. 

Mr. NELSON. ·I think there ought to be no objection to the 
:amendment 1 shall be glad to see it go in. It leaves it en
tirely optional with the State government whether they shall 
have separate colored .schools or not. 

Mr. PLATT of -connecticut. Does not the Senator thilik it 
is now optional? · 

Mr. NELSON. I think it is. But if it is, it can do no harm. 
I trust the amendment will be adopted. 

Mr. BERRY. I ask the Chair to put the question .again. 
The PRESIDING OFFICER. The Chair will again state the 

question. 'l'he qnestion ls on agreeing to the amendment pro
posed by the Senator from Arkansas [Mr. BERRY]. 

The .amendment was .agreect to. . 
Tbe PRESIDENT pro tempore. Are there further .amend

ments! If not, the bill will be reported to the Senate. 
l\1r. HEYBURN. I desire to offer an amendment to come in 

on page 17, line 6. After the word "Ardmore," I move to iruert 
the words"' and one term at Durant." The people of that sec
tion of the Territory, this being a place of about 1.0,000, and from 
7.5 to 100 miles from any other .section, desire that this amend
ment shall be inserted in the 'bill, and I offer it at their request. 

The PRESIDENT pro tempore. The amendment .of the Sena
tor from Idaho will be stated. 

The SECRETARY. On page 17, line .6, afte-r the word ''Ard
more " insert the words "and one term at Durant." 

Mi:. BEVERIDGE. 1\:Ir. President, I trust we have now come 
to an end of the establishment of courts at various portions of 
the proposed new State. If this matter is to be continued there 
will hardly be a county .seat of respe.ctable size in the entire 
proposed new State that will not have, particularly and .espe
cially for the ·purposes of local booming, the establishment of a 
Federal court. There are, in my judgment, far too many Fed
eral courts in this new State. 

-I have beeri opposed to aU 'but two in each Territory, but the 
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exigencies of the situation seemed to require that the addi
tional number should be added. Finally, when the Senator 
from Texas [Mr. BAILEY] suggested that an additional court 
~?hould be had at Chickasha, and explained the reasons for it, 
I felt that perhaps in view of the fact we had already exceeded 
the limit of all wise legislation upon that subject we should 
not stop with the Senator from Texas asking for a court at 
Chickasha for that portion of the Indian Territory which sur
rounds it. But, Mr. President, I think it was universally un
derstood in the Senate at that time that that was to be the end 
of Federal courts at the various towns in this new State. Cer
tainly it ought to be. Otherwise we must go on until we will 
haT'e a flood of Federal courts and a multitude of Federal 
buildings scattered all over the Commonwealth. It does not 
appeal, I think, to the sense of justice or the judgment of the 
Senate, or a proper distribution of the court machinery there, 
and I hope the amendment will not be adopted. 

1\Ir. HEYBURN. Mr. President--
1\It·. BEVERIDGE. I think the Senator bas spoken once. 
Mr. HBYBURN. I have not spoken. I merely expli:tined the 

circumstances under which I offered the amendment. I have 
but a word to say, if I may do so. 

'l'he PRESIDENT pro tempore. Under the unanimous-con
sent agreement the Senator has no right to be heard a second 
time. ~"Vote!" "Vote!"] The question is on agreeing to 
the amendment of the Senator from Idaho [Mr. HEYBURN]. 

The amendment was rejected. 
'I'he PRESIDENT pro tempore. There being no further 

amendments, the bill will be reported to the Senate. -
The bill was reported to the Senate as amended. 
'I'be ·PRESIDENT pro tempore. Does any Senator desire to 

reserve a separate vote on any amendment? 
Mr. SPOONER. I reserved for a separate vote in the Senate 

the amendment offered by the Senator from California [Mr. 
BARn], striking ,from the bill the Territory of Arizona and ad
mitting New Mexico as a State. 

1\lr. FORAKER. I did not understand what the Senator 
from Wisconsin said. 

Mr. SPOONER. I reserved for a separate vote the amend
ment of the Senator from California. 

Mr. DUBOIS. In view of the statement made by the Senator 
from 'Visconsin, I think it is in order, and, if so, I now desire 

· to offer an amendment to the part of the bill proposed to be 
stricken out by the amendment of the Senator from California. 

'l'he PRESIDENT pro tempore. That is entirely in order. 
Mr. DUBOIS. 1 offer an amendment to come in on page 25, 

after line 18. 
The PRESIDENT pro tempore. The Senator from Idaho of

fers an amendment, which will be stated. 
'l'he ·SECRETARY. On page 25, after the word "prohibited," 

it is proposed to insert : 
Congress reserves to itselt the right to legislate on the subject of 

polygamy and polygamous cohabitation within said State; but the 
legislature of the State shall have the right to enact legislation in 

. respect thereof which shall be effective unless and until Congress shall 
legislate in respect thereto. 

. Mr. DUBOIS. .Mr. President, I desire to say--
.Mr. PLATT of Connecticut. .Mr. President, I do not under

stand parliamentary rules as well as a good many · other Sena
tors, but I wish to make an inquiry. This bill has be-en consid
ered as in Committee of the Whole and bas been amended. Now 
it comes to the Senate, and the question is, Will the Senate con
cur in the amendments made as in Committee of the Whole? 
Is not that the first question? 

The PRESIDEN'.r pro tempore. It is not, because the amend
ment of the Senator from California [Mr. BARD] was to strike 
out and insert, and there is still preserved the right on the part 
of any Senator to move an amendment to the part which is pro
posed to be stricken out. The question now is on the amend
ment proposed by the Senator from Idaho [Mr. DUBois]. [Put
ting the question.] The noes have it, and the amendment is 
rejected. 

:Mr. DUBOIS. :Mr. President, is not debate on this amend-
ment allowed? 

Tile PRESIDENT pro tempore. The Chair did not intend to 
cut off any debate. 

Mr. DUBOIS. I had the floor, Mr. President. 
The PRESIDENT pro tempore. The Chair will consider the 

qvestion on the adoption of the amendment an open one. 
:Mr. DUBOIS. I had not yielded the floor, Mr. President, 

when the Senator from Connecticut [Mr. PLATT] took it. 
Mr. PLATT of Connecticut. I beg the Senator's pardon. 

I dtd not understand he desired to speak in support of his 
amendment. 

Mr. DUBOIS. Mr. President, I offer an amendment to the 
Arizona and New Mexico portion of the bill, because I fear this 

evil in a joint State. I should not have much fear of it in the 
State of New Mexico, but I have offered the amendment includ
ing polygamy and polygamous cohabitation, and have done that 
designedly. 

I desire Senators to remember now, as in the future, that the 
prohibition of polygamy amounts practically to nothing; that 
it is polygamous cohabitation :which must be reached. During 
all the trials under the Edmunds Act, when hundreds and hun
dreds of Mormons were sent to prison for violating the laws of 
the land, there were only three or four sent to the penitentiary 
for the crime of polygamy. The convictions were for polyga
mous cohabitation-that is, for a man holding out to the world 
more than one woman as his wife. I hope the Senate will 
adopt this amendment, which reserves to Congress the right to 
legislate in this proposed State unless the new State itself leg
islates on the subject. I can see no reason why this amend
ment should not be adopted. 

Mr. PLATT of Connecticut. Mr. President, may that amend
ment be stated? I desire to have the amendment which tile 
Senator proposes stated, and then to have the clause read as it 
will stand if that amendment be adopted. 

The PRESIDENT pro tempore. The amendment proposed 
by the Senator from Idaho will be again stated. 

The Secretary again read the amendment. 
1\Ir. PLATT of Connecticut. I n6w understand how the 

clause will read if the· amendment be adopted. 
Mr. BERRY. I want to ask is that an amendment to the 

original bill or an amendment to the amendment proposed by 
the Senator from California [Mr. BARD]? 

The PRESIDENT pro tempore. It is an amendment pro
posed to that portion of the original bill which the amendment 
of the Senator from California proposes to strike out. 

Mr. BERRY. '!'hen it is an amendment to the original bill. 
The PRESIDENT pro tempore. An amendment to the orig

inal bill. The question is on the amendment. [Putting the 
question.] The "noes" have it; and the amendment is rejected. 

1\Ir. DUBOIS. I call for the yeas and nays on the amend-
ment, Mr. President 

The yeas and nays· were not ordered. 
The PRESIDENT pr'o tempore. Will the Senate concur in 

the amendments reported from the Committee of the Whole to 
the Senate, with the exception of the one on which a separate 
vote has been reserved? 

The amendments not reserved were , concurred in. 
Mr. KEARNS. Mr. President, I offer the amendment which 

I send to the desk. 
The PRESIDENT pro tempore. The amendment proposed 

by the Senator from Utah will be stated. 
The SECRETARY. In section ·18, on page 22, at the end of line 

11, it is proposed to insert the following: 

Pro.vided, Th11;t, the State of Utah consenting thereto, that portion 
of Anzona Territory lying north and west of the centet· of the Colo
rado River shall be annexed to and form a part of said State of Utah. 

The PRESIDENT pro tempore. The question is on the 
nmendment proposed by the Senator from Utah. . 

Mr. KEARNS. Mr. President, the amendment to which I de
sire to call the attention of the. Senate is for the purpo e of an
nexing to the State of Utah that portion of Arizona called "the 
Arizona strip," lying north and west of the Grand RiT"er. 
There are seT"eral reasons why tlmt strip should become a part 
of the State of Utah. One is that the few hundred inhabitants 
therein are isolated from the capital of their own Territory. 
Senators who have bad the opportunity of visiting the Grand 
Canyon of the Colorado know how impossible it is to cro s 
tllat Grand Canyon. The Grand Canyon at the place where it 
intersects the southern line of Utah and the northern line of 
Arizona is from 2,500 to 4,000 feet deep-a box canyon. 
Throughout the whole distance of that river there is only one 
ford or means of crossing. That makes it necessary for the 
inhabitants living on this strip to go to Los Angeles so as to 
reach the capital of Arizona or to pass around to Pueblo, Colo., 
to reach there. '!'hey have to travel a thousand miles to get to 
their own capital. 

Mr. BEVERIDGE. I will ask the Senator how much of tllis 
territory there is and what is the character of it? 

Mr. KEARNS. It embraces about 7,000 square miles. 
Mr. BEVERIDGE. It does not include the Grand Canyon 

itself? 
Mr. KEARNS. It does not. 
Mr. BEVERIDGE. It leaves that for Arizona? 
Mr. KEARNS. Yes. All the commercial interests of the 

strip belong to citizens of Uta.b. It is very limited. There are 
no producing mines and no very valuable taxable property 
there. It is very difficult for the Territory of Arizona to en
force its criminal laws tliere. In fact, it is unable to · do ,so. 
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On the other hand, Arizona affords a refuge to criminals· who 
steal cattle or stock or commit other depredations in Utah. 
They pass over into the strip which is called "the Arizona 
strip," and before we can get a requisition for their arrest 
from the . governor of Arizona they pass down to California or 
into the State of Colorado, which makes the enforcement of the 
law extremely difficult. 

For these reasons, Mr. President, and others which I might 
state but for the lateness of the hour, I trust the Senate will 
. adopt the amendment. 

1\Ir. BEVERIDGE. 1\.fr. President, it seems., upon the state
ment which bas been made by the Senator from Utah [Mr. 
KEARNS], that this is a very just amendment, since it is a 
measure which injures no one and deprives no one of any right, 
but, upon the contrary, is a measure purely in the interest of 
justice, . so that the criminals from both the State of Utah and 
the Territory of Arizona may be apprehended, and this strip of 
land, which is of such a bad character, as described by the Sen
ator, shall no lo.nger be a refuge for lawbreakers. So I accept 
the amendment on behalf of the committee. 

The PRESIDENT pro tempore. The question is on the 
amendment proposed by the Senator from Utah. 

Mr. BAILEY. Before that trade is consummated, I want the 
yeas and nays. 

The PRESIDE:NT pro tempore. The Chair did not under
stand the Senator from Texas. 

1\Ir. BAILEY. '.rhe Senator from Texas did not exactly in
tend the Chair to understand him, but having said it, I will re
peat. Before that trade is consummated, I want the yeas and 
nays. . 

The PRESIDENT pro tempore. That is what the Chair 
wished to understand-whether the Senator demanded the yeas 
and nays. 

The yeas and nays were ordered. · 
1\Ir. BEVERIDGE. 1\Ir. President, with reference to that 

amendment, I wish to say that it was proposed to the Commit
tee on Territories. It was proposed and offered by the Senator 
from Utah [1\Ir. KEARNs] in the early stages of this discussion. 
The Senator frQID Texas [Mr. BAILEY] perhaps did not know 
that fact. The amendment bas been printed and laid on the 
tables of Senators. 

The Secretary proceeded to call the roll. 
Mr. HOPKINS (when his name was _called). I transfer the 

pair I had with the senior Senator from Alabama [Mr. MoRGAN] 
to the senior Senator from New York [1\Ir. PLATT], and vote. I 
vote" yea." 

Mr. McLAURIN (when Mr. MoNEY's name was called). My 
colleague. [Mr. MoNEY] is paired with the senior Senator from 
.Wyoming [Mr. WARREN]. 

The roll call was concluded. 
Mr. BACON. I again announce my pair with the junior 

Senator ~ from Rhode Island [Mr. WETMORE], who is detained 
from the Chamber by illness. 

1\Ir. CLARK of Wyoming. 1\Iy colleague' [l\lr. WARREN], who 
was called from the Chamber some time ago, wished me to an
nounce his pair with the Senator from Mississippi [Mr. MoNEY] 
if a roll call should be had. · 

Mr. GORMAN. I was requested by the senior Senator from 
'Alabama [Mr. :MoRGAN] to announce that be is paired with the 
junior Senator from Illinois [Mr. HoPKINS] for the day. I 
desire to call the attention of that Senator to the fact that the 
Senator from Alabama is now absent. 

Mr. HOPKINS. I will state to the Senator from Maryland 
that I transferred my pair with the Senator from Alabama 
[Mr. MoRGAN] to the senior Senator from New York [Mr. 
PLATT], who had been here all afternoon, but left about the same 
time the Senator from Alabama did. 

Mr. GORMAN. I will say to the Senator from Illinois that 1 
understood from the Senator from Alabama, as we all did on 
this. side, that it was a specific pair with the Senator from Illi
nois, and not to be transferred. 
. Mr. HOPKINS. I take the responsibility of doing what I 

ha-ve done. 
Mr. GORMAN. I recognize the Senator's right to do so. 
The result was announced-yeas 38, nays 33, as follows : 

YElAS-38. 
Allee 
Alllson 
Ankeny 
BQ.ll 
Beveridge 
Burnham 
Burrows 
Clapp 
Clark, Wyo. 
Cullom 

Depew 
Dick 
Dietrich 
Dillingham 
Dolliver 
Dryden . 
E'alrbanks 
Foster, Wash. 
Frye 
Fulton 

XXXIX--126 

Gamble 
Hale 
Hopkins 
Kean 
Kearns 
Kittredge 
Lodge 
Long 
Millard 
Nelson 

Penrose 
Platt, Conn. 
Proctor 
Quarles 
Scott 
Smoot 

~fg~~~i 

Alger 
Bailey 
Bard 
Bate 
Berry 
Blackburn 
Carmack 
Clark-, Mont. 
Clarke, Ark. 

Clay 
Cockrell 
Daniel 
Dubois 
Foraker 
Foster, La. 
Gallinger 
Gibson 
Gorman 

NAYS-33 . . 
Hansbrough · 
Heyburn 
McComas 
McCreary 
McCumber 
McEnery 
McLaurin 
Mallory 
Martin 

NOT VOTING-19. 
Aldrich Elkins Money 
Bacon Hawley Morgan 
Burton Knox Newlands 
Crane Latimer Overman 
Culberson Mitchell Pettus 

Patterson 
Perkins 
Simmons 
Stone 
Taliaferro 
Teller 

Platt, N.Y • 
Tillman 
Wan-en 
Wetmore 

So the amendment of 1\Ir. KEARNS was agreed to. 
The PRESIDENT pro tempore. The question before the 

Senate now is on the amendment offered by the Senator from 
California [Mr. BARD]. 

Mr. BEVERIDGE. On that I ask for the yeas and nays. 
The yeas and nays were ordered. · -
Mr. PERKINS. Before the roll is called, I desire to state 

that when this bill was under consideration in Committee of 
the Whole, and after I had voted, I received a note from the 
Senator from Pennsylvania [l\Ir. KNOX] stating that he was op
posed to the Bard amendment, and was ill at home, and desired 
me to pair with him upon that vote. This note was received 
after I had voted. Had I received the message prior to that 
time, Senatorial courtesy would have prompted me to pair with 
the Senator. 

Having already voted upon the amendment when in Commit
tee of the Whole, and it now being in the Senate, I can not with 
propriety pair with the Senator from Pennsylvania. Otherwise 
I should be glad to do so, had I received his note before commit
ting myself by my vote. 

The PRESIDENT pro tempore. The Secretary will call the 
roll. 

The Secretary proceeded to call the roll. . 
Mr. BACON (when his name was called). I again announce 

my pair with the junior Senator from Rhode Island [Mr. WET
MORE], who has been called away by illness. If he were present, 
he would vote" nay," and I should vote" yea." 

Mr. McLAURIN (Jvben Mr. MoNEY's name was called). I 
wish to state that my colleague [Mr. MoNEY] is paired with 
the Senator from Wyoming [Mr. WARREN]. If my colleague 
were present, be would vote" yea." 

The roll call was concluded. 
Mr. CLARK of Wyoming. My colleague [Mr. W AHREN] is 

unavoidably detained from the Chamber, and is paired with the 
Senator from Mississippi [Mr. MoNEY]. 

The result was announced-yeas 38, nays 38, as follows: 
YElAS-38. 

Alger Culberson · Heyburn Patterson 
Bailey Daniel Latimer Penrose 
Bard Dubois McCreary Perkins 
Bate Elkins McCumber Simmons 
Berry Foraker McEnery Stewart 
Blackburn Foster, La. McLaurin Stone 
Carmack Gallinger Mallory Taliaferro 
Clark, Mont. Gibson Martin Teller 
Clay Gorman New lands 
Cockrell Hansbrough Overman 

NAYS-38. 
Allee Cullom Fulton Millard 
Allison Depew, Gamble Nelson 
Ankeny Dick Hale Platt, Conn. 
Ball Dietrich Hopkins Proctor 
B~veridge Dillingham Kean Quarles 
Burnham Dolliver Kearns Scott 
Burrows Dryden Kittredge Smoot 
Clapp Fairbanks Lodge Spooner 
Clark, Wyo. Foster, Wash. Long 
Clarke, Ark. Frye · McComas 

NOT VOTING-H.· 
Aldrich Hawley Morgan Warren 
Bacon Knox Pettus Wetmore 
Burton Mitchell Platt, N. Y. 
Crane Money Tlllm,an 

So the Senate refused to concur in the amendment made as In 
Committee of the Whole. 

Mr. BACON. I move to strike out all of the bill, beginning 
In section 19 and extending to section 37. 

Mr. President, I will state to the Senate that the amendment 
which I propose strikes out everything in the bill relating_ to 
New Mexico and Arizona, and H it should be adopted and the 
bill passed after the adoption of such an amendment it would 
result ln the admission of Oklahoma and the Indian Territory 
as one State, and that would be the entire scop~ and effect ot 
the bill. 

I desire to say that I think the argument of Senators on the. 
opposite side, who have most strenuously contended that New 
Mexico was unfit for statehood, lf followed to its legitimate and 

., 
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logical end, must result in the corresponding conclusion that 
the two together ought not to be admitted. 

If it be said that Arizona is no more worthy of admission 
than is New Mexico, then the extension of the area and the 
ooubling of the population do not meet the objection. If, on 
the other band, it is said that New Mexico, by reason of its pe
(·uliar population, is unfit to be admitted to statehood, the argu
ment can not be answered that it is a monstrous iniquity under 
such circumstances to tie Arizona to New Mexico and admit 
them as one· State. 

Mr. President, while I am presenting this view of it, I desire 
to call the attention of the Senate to the very earnest appeal 
made by the S-enator from Indiana [Mr. BEVERIDGE], in charge 
of this bill; against a separation of the two Territories-Indian 
Territory and Oklahoma-upon the ground that it was the earn
est wish of those two Territories to be consolidated in one 
State; and the Senator appealed to the Senate, not only earn
estly, but passionately, not to disregard the express wish of 
these two Territories. 

Mr. President, there is no Senator here, however earnest he 
may b-e in the advocacy of the proposition that one State be 
made of the two Territories of New Mexico and Arizona, who 
will say there is any evidence upon which the Senate could 
confidently proceed that it is the desire, either of the people 
o.f Arizona or of New Mexico, that they should be united in one 
State. 

Therefore the passionate argument of the Senator from In
diana against a separation of Oklahoma and the Indian Terri
tory into two States applies with equal force and logic to the 
contention that ·New Mexico and Arizona should not, against 
the expressed and ·avowed wish of the people of each of those 
Territories, be included in the same State. 

Therefore, l\Ir. Pre ident, while some of us have voted for 
the creation of New Mexico as a separate State, as that has 
been decided against by the Senate, and that by a tie vote, by 
every consideration, it seems to me, the Senate should equally 
decide that it will not, at this time, admit either one of them. 

1\lr. PL.A.T'.r of Connecticut. I wish to say a word. If I 
understand the bill as it is now and without further amend
ment, it admits Okl::ilioma and the Indian Territory as one State. 
It admits New l\Iexico and Arizona as one State, provided that 
each, .Arizona and New Me."tico, shall T"ote separately to have it 
so admitted. It seems to me that if the people of the Territo
ries of New Mexico and Arizona should vote that they wish to 
come in as one State they ought to have that privilege. 

Mr. BACON. May I ask the Senator from Connecticut a 
question before he yields the floor? 

Mr. PLATT of Connecticut Certainly. 
1\Ir. BACON. If the Senator agrees with the Senators who 

have argued with so much earnestness that thB people of New 
Mexico are unfit for statehood, would the Senator say that that 
difficulty and objection would be cured by uniting New l\Iexico 
with Arizona and bringing them in as one State? 

Mr. PLATT of Connecticut I should say that if we give these 
Territories separately the right to say whether they wish to 
come in at this time as one State, it is a good provision to make. 
The people of either Territory can vote that they do not wish 
to come in, and then that ends it. 

Mr. CARMACK. Mr. President, it seems to me the argu
ments which have been put forward here against the admission 
of New Mexico as a State are not arguments against the admis
sion of New Mexico, but they do constitute a. conclusive argu
ment against the joining of New Mexico and Arizona. 

The Senator from Wisconsin [Mr. SPOONER] referred to th-e 
fact that the people of New Mexico use interpreters in their 
court proceedings, in their Territorial legislature, and in their 
conventions. That will be just a.s true if they are joined with 
the Territory of .Arizona as it would be if that Territory was 
'admitted as a State. 'The people of New Mexico are not neces
sarily incapable of self-government or unfit for self-government 
by reason of the fact that they are of a different race from 
ours, or of a different blood from ours, or even because they do 
not spealc the same language we do. But that does tend very 
strongly to incapacitate them for governing another people who 
are of our race and blood and do speak our language. 

If the people of New Mexico are not fit to exercise the right 
of self-government, then they are not fit even to vote upon the 
question whether or not they shall be admitted to statehood 
with the Territory of Arizona. 

Mr. SPOONER. I desire to say simply a word. I did not 
refer to the use of interpreters In court. That often happens 
in the courts of the United States. It bappens 1n my own 
State. It happens in all other States. I referred to the tact 
that the statutes bad to be prtnted tn two languages, and that an 
Interpreter bad to be used, as this report shows, to interpret 

the charge of the court to the jury; that sometimes an inter
preter had been admitted as a necessity to the jury room. 

Mr. CARMACK. Will th-e S-enator yield for a question? 
Mr. SPOONER. Yes. 
Mr. CARMACK. Would not that be true if New Mexico were 

admitted jointly with Arizona? Would not the same objection 
obtain? How would it obviate the difficulty to join the two 
Territories? 

:Mr. SPOONER. I simply rose to correct the Senator's state
ment . 

.Mr. HEYBURN. :Mr. President, I have proceeded all along 
upon the theory that it was -qnfair to the people of the western 
section of this country to mortgage the future of so large an 
area by admitting it as one State. It is unfair from the stand
point of the people of that Territory. They could settle that by 
voting under the Foraker amendment But it is unfair to the 
other sections of the country, and if it is true, as it has been 
urged, that the people of those two Territories are not equipped 
for statehood, then let them wait until they are equipped. My. 
objection is based upon the element contained in this proposed 
legislation of a mortgage upon the future of those people. Sup
pose we concede at this period of the discussion that they ar~ not 
equipped, that the grade of citizenship is not up to the standar(4 
and that the development of the resources of the country is not 
up to the standard of statehood. If we have reached that point, 
and we seem to have reached it, then the logical conclusion is 
that those two geographical subdivisions of the United States 
should remain out of the Union until they are equipped for 
statehood. 

Upon those grounds, and upon those grounds alone, at this 
stage of the consideration of the bill, I am bound to vote for the 
amendment as proposed at this time to leave these two 
Territories out of this measure. 

1\lr. P .A.TTERSON. I should like to know whether it would 
be in order to offer an amendment to perfect the bill before the 
amendment which has been offered by the Senator from Georgia 
is voted upon? 

The PRESIDENT pro tempore. To perfect that portion of 
the bill which the Senator from Georgia proposes to strike out'l 

Mr. P .A.TTERSON. It perfects it, and also adds to the :first 
part of the bill. I will send the amendment to the desk and 
ask that it be read. 

The PRESIDENT pro tempore. It is entirely in order to 
move to amend that portion of the bill which the Senator from 
Georgia proposes to strike out. 

Mr. PLATT of· Connecticut. That portion of the amendment 
is undoubtedly in order. 

The PRESIDENT pro tempore. That portion is in order. 
Mr. LODGE. The other is out of order. 
Mr. PLATT of Connecticut. But, as I understand, th.e amend

ment also refers to some other portion of the bill. 
The PRESIDEN'.r pro tempore. That part of the amendment 

will have to be offered as a separa te amendment. 
1\Ir. PATTERSON. Then I will offer the second part of the 

amendment as I have sent it to the desk, which amends the part 
I moved to have stricken out in line 16, page 23. 

The PRESIDENT pro tempore. The amendment will be 
stated. 

The SECRETARY. In line 16, page 23, before the word " citi
zens," strike out the word "male." 

Mr. P .A.TTERSON. 1\Ir. President, it pains me that the Sen
ator from Indiana [Mr. BEVERIDGE], who, I believe, is in sympa
thy with this movement, should be inclined to smile audibly at 
this early stage of the discussion. The amendment as a whole 
was intended to strike out from that part of the bill in line 9, 
on page 2, section 2, the word" male,u and from line 16, page 23, 
the word " ma.le." If the amendment shall be adopted, it simply: 
enlarges the voting population upon the question of the election 
of the constitutional conventions, and then upon the adoption 
or rejection of the constitution that may be framed. 

I wish the Senate to understand that the amendment does 
not carry equal suffrage beyond the question of the constitution 
itself. It permits women of full age in the proposed two new. 
States to vote for members of the constitutional conventions, 
and then after the constitution is adopted it will permit them to 
vote upon its ratification or rej-ection. The amendment does not 
create woman suffrage in the new States. That is a matter 
which will be left distinctly to the constitutional convention 
itself. As I suggested before, it simply proposes to allow. 
women, with men, to vote for members of the constitutional 
conventions, and then to vote upon the ratification or rejection 
ot such instrument as the conventions may adopt. 

Who will say, Mr. President, that such a privilege should not 
be given to the women of these now four Territories? It ts 
the crucial time for the future of these four Territories in con-
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nection with the proposed statehood. The constitutional con
ventions will hnve everything with which women are most 
deeply concerned to consider-the question of divorces, the ques
tion of the right of parents to children, the question of the 
ownership of property by wives, the question of the right of 
wives to the proceeds of their own labor, and the question of 
schools. Who, Mr. President, is more deeply interested in 
these different questions than are the women of these now four 
Territories? Whatever may be .said of the bravery, the cour
age, the self-sacrificing devotio1;1, and the patriotism of those 
who left behind them the Civilization and the comforts of their 
eastern homes, as applicable to the men, may be emphasized 
fivefold as applicable to the women. 

Mr. President, this is in the line of the progress of civiliza
tion. 'Ve already have four States which give full suffrage to 
women. 'Ve have eventeen States which allow tlte women 
to vote at all school elections and for all school officers. The 
State of Kansas permits the women of that State to vote in 
all municipal elections and for all city officials; and at least 
four States in the Union permit their women to vote upon mat
ters that affect certain kinds of taxation and apprepriations 
for public works. 

If that has been the progress upon the line of broadening 
suffrage, and if the revolution is still going forward, I ask 
honorable Senators why Congress should not say to the people 
who live in these Territories that the women in the Territories 
as well as the men shall vote for members of the constitutional 
conventions, that their influence may be directly felt in the. 
creation of the constitutions under which it is expected that the 
people of these States will live practically forever? 

It seems to me, Mr. President, that this is not unreasonable. 
As I suggested, it does not impose or secure equal or woman 
suffrage in these proposed new States. It simply gives to the 
women of the States a voice in the preparation of the constitu
tion under which all must live, and in the rejection or the adop
tion of the constitution. '.rhe constitutional conventions will 
have the duty devolved upon them of determining what the 
quality of suffrage in these four proposed States shall be there
after. 

The PRESIDENT pro tempore. The question is on agre€'ing 
to the amendment proposed by the Senator from Colorado [Mr. 
PATTERSON]. 

The amendment was rejected. 
The PRESIDENT pro tempore. It there be no further 

amendments, shall the amendments be engrossed and the bill be 
read a third time? 

Mr. GORMAN. I understand that we have not voted on the 
amendment of the Senator from Georgia [Mr. BAcoNl. 

Mr. CULLOM. That is the amendment pending. 
The PRESIDENT pro tempore. The Chair begs pardon of 

the Senate. The Chair had forgotten that the pending amend
ment is that offered by the Senator from Georgia. The question 
is on agreeing to that amendment. 

Mr. GORMAN. I ask for the yeas and nays on the amend
ment. 

The yeas and nays were ordered. 
Mr. NEWLANDS. Mr. President, I wish to say a few words 

regarding the amendment. I understand the amendment to be 
to strike out all the portions of the bill relating to· New Mexico 
and Arizona, leaving it a bill for the joint statehood of Okla
homa and the Indian Territory. 

Now, Mr. President, I understand that the opposition to the 
separate statehood of New Mexico and Arizona is not based 
upon any desire to deny to the area of land covered by these 
two Territories and the population that will hereafter live there 
the right of a fair and proper representation in the Union of the 
United States. I understand the sole objection to the separate 
statehood of Arizona and New Mexico is that neither of those 
Territories has at present the population that entitles it to 
statehood, and that neither of them has the present resources so 
fully developed, so fully explored, so definitely ascertained as to 
give, as the Senator from Indiana has said, collaterals to the 
Union for future development-for a future increase in popu
lation and in wealth. 

Now, then, if that be so, if that argument be made in all sin
cerity, surely the appeal should be listened to which suggests 
that the Government of the United States wait ·until the needed 
demonstration is made; that we should not prematurely force 
so large an area of land into one State; that we should not 
prematurely force the creation of so large a State upon the as
sumption that neither the existing population nor the existing 
wealth are sufficient to maintain statehood, and that there is 
no adequate assurance of sufficient population and wealth in the 
future. 

I think there is some weight in the suggestion as to popula-

tion; · that whilst heretofore 'Territories having only 60,000 
population have been admitted as States in the Union, and later 
on the test of population has been requiring a population equal 
to that required for Congressional representation-125,000 or 
150,000-there is something in the stateme·nt that the 60,000 of 
years ago or the 150,000 of a later period bore a greater propor
tion to the population then existing in this country than the 
population existing in New Mexico or the population existing in 
Arizona, or the population existing in both, perhaps, bears to the 
present total population of the United States. 

But if they have not got the requisite population to maintain 
what this Congress may regard as the present Rtandard for 
statehood, if they have not the existing wealth that suits the 
views of Congress regarding the existing standard of statehood. 
it seems to me that the only fair and just thing to do is to allow 
each one of these Territories to remain in a Territorial condition 
until it has reached to or approximates the standard fixed by 
Congress, and not to force them into a Union to which they are 
repugnant. and not to force them to the unneces~ary expense to 
which the procedure pointed out by this bill will subject them, 
in holding a constitutional convention and election. 

The PRESIDENT pro tempore. The question is on agreeing 
to the amendment proposed by the Senator from Georgia [Mr. 
BACON]. On this question the yeas and nays have been or-
dered. The Secretary will call the roll. · 

The Secretary proceeded to call the roll. 
Mr. McLAURIN (when Mr. MoNEY's name was called). My 

colleague [Mr. MoNEY] is paired with the senior Senator from 
Wyoming [Mr. W ABREN]. If he were present, he would vote 
"yea." 

The roll call having been concluded, the result was an
nounced-yeas 39, nays 36, as follows : 

Alger 
Bacon 
Bard 
Bate 
Berry 
Blackburn 
Burrows 
Carmack 
Clark, Mont. 
Clay 

Allee 
Allison 
Ankeny 
Ball 
Beveridge 
Burnham 
Clapp 
Clark, Wyo. 
Cullom 

YEJAS-39. 
Cockrell 
Culberson 
Daniel 
Dubois 
Elkins 
Foraker 
Foster, La. 
Gallinger 
Gibson 
Gorman 

Hansbrough 
Heyburn 
Latimer 
McCreary 
McCumber 
McEnery 
McLaurin 
Mallory 
Martin 
Morgan 

NAYS~6. 
Depew 
Dick 
Dietrich 
Dillingham 
Dolliver 
Dryden 
Fairbanks 
Foster, Wash. 
Frye 

Fulton 
Gamble 
Hale 
Hopldns 
Kean 
Kearns 
Kittredge 
Lodge 
Long 

NOT VO'riNG-15. 
Aldrich Crane Money 
Bailey Hawley Pettus 
Burton Knox Platt, .N. Y. 
Clarke, Ark. Mitchell Scott 

So Mr. BACON's amendment was agreed to. 

New lands 
Overman 
Patterson 
Perkins 
Simmons 
Stewart 
Stone 
Taliaferro 
Teller 

McComas 
Millard 
Nelson 
Penrose 
Platt, Conn. 
Proctor 
Quarles 
Smoot 
Spooner 

Tillman 
Warren 
Wetmore 

Mr. BACON. Mr. President, am I recorded as voting on the 
last vote? 

The PRESIDENT pro tempore. The Chair is informed that · 
the Senator is recorded in the affirmative. 

Mr. ~ACON. I voted inadvertently. I am paired with the 
junior Senator from Rhode Island [Mr. WETMORE], and I there
fore ask leave to withdraw my vote. 

The PRESIDENT pro tempore. Is there objection to the 
Senator from Georgia withdrawing his vote? 

Mr. BACON. I voted inadvertently, without thinking for a 
moment of my pair. 

The PRESIDENT pro tempore. The Chair hears no objec
tion, and the vote of the Senator from Georgia is withdrawn. 

Mr. BARD. Mr. President, I propose an amendment similar 
to the one I have heretofore offered relative to the admission of 
New Mexico, the principal change being the striking out of lines 
3, 4, and 5, on page 6 of that amendment. 

Mr. NELSON. That is practically the same amendment that 
we have already voted upon. I make the point of order that' the 
amendment is not in order. 

Mr. PLATT of Connecticut. Mr. President, I should like to 
be advised more particularly in what respect the amendment 
which has just been offered by the Senator from California 
[Mr. BARn] differs from the amendment which was adopted as 
in Committee of the Whole, in which the Senate refused to 
concur. 

Mr. BARD. Mr. President--
Mr. MALLORY. Mr. President, we should like to hear what 

is the proposed amendment. I have not been able to bear it, 
and do not know what it is about. 
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Mr. PL.ATT of Connecticut~ I suppose the amendment should 
be read. 

The PRESIDENT pro tempore. The amendment seems to be 
precisely -the san1e -as that which-has. already been nonconcurred 
in by the Senate, with the exception, perhaps, of two- or three
lines. 

Mr. BARD. It is, with the exception of striking out the 
words on the sirth page_ in lines 3~ 4, and 5, as. follows ~ 

That said State shall never enact any law restricting or abridging 
the right of suffrage on account of race, color, or previous condition 
of servitude. 

Mr. PLATT of Connecticut. I submit, Mr. President, that 
that dQes not make the amendment in order, and that it is 
merely a substitute, so to speak. 
· Mr. BARD. Mr. President, the amendment which I offered 

before was offered as in Committee of the Whole, and I think 
it makes a difference, the bill now being in the Senate. 

Ir. LODGE. But we took a -rote on that amendment in the 
Senate. 

The PRESIDENT pro tempore. There was a vote in the 
Senate on the question of concurring in that amendment, which 
had been favorably reported from the Committee of the Whole 
to the Senate, and then in the Senate there was a refusal to 
concm· in the amendment. Now, practically, this is precisely 
the same amendment, with the exception of two or three llnes. 

Mr. ELKINS. It is. very important, and is another amend
ment altogether. 

Mr. FORAKER. Mr. President~ I know nothing about this 
amendment, except only as it has just now been explained. I 
did not know the Senator from California intended to offer it, 
but as I understand, as the amendment has been explained, it 
is an amendment that does· differ from tbe one upon which 
we voted; and it does differ, it seems to me, as to a very mate
rial matter-if it was proper to have that matter in the bill at 
all-relating to the question of suffrage, striking it from 
the covenant which we require the States to make. I should 
like a ruling on it. 

Mr. NELSON. I desire to say, in reply to tbe Senator from 
Ohio [Mr. FoRAKER], that the Senator froin Texas [Mr. BAILEY] 
the other day argued that those words were merely surplusage; 
that it was a matter contained in the fifteenth amendment. It 
is practically the same thing we have voted upon, an<} therefore 
it is not in order. 

Mr. FORAKER. It may be that it is merely surplusage. 
I think there is a good deal in that proposition. The Senate, 
however, did not accept that view of it. The Senate kept it in 
the bill after voting on it. It seems to me that the striking out 
of the words suggested by the Senator from California makes 
it a different amendment. 

Mr. GORMAN. Mr. President, I think that the rule is per
fectly clear. This amendment was otrered when the Senate 
was acting as in Committee of the Whole, voted upon, and 
adopted. It was reserved for a separate vote when the bill 
was reported to the Senate, and by a tie vote it was lost. Now 
the distinguished Senator from California [Mr. BARD] has 
changed his amendment, and under the rule, no matter how 
slight the change may be, that change having been made, it is 
unquestionably, and it has always been so held, that a Senator 
has the right to have a vote in the Senate upon such a proposi
tion. That right is so sacred to every Senator and to the Senate 
itself that I trust there wilJ not be the slighest hesitation on 
the part of the Senate in performing its duty. I am sure I 
am perfectly accurate when I say that such has been the uni
versal rule of the Senate. 

The PRESIDENT pro tempore. The Senator from California 
must satisfy the Chair that be has changed the amendment. 
The Chair does not see from the reading of it and from merely 
looking at it that there are changes. If the Senator from Cali
fornia will state what the changes are which will make the 
amendment in order, the Chair will then rule. 

Mr. BARD. 1\!r. President, I have already stated--
The PRESIDENT pro tempore.. The Chair could not hear the 

Senator. · 
Mr. BARD. I have already stated and explained the altera

tion referred to, which is the striking out of three lines of the 
5th clause, on page 6, of the amendment l offered~lines 2, 3, 4, 
and 5, which read as follows: 

That said State shall never enact any law restricting or abridging 
tbe right ot suffrage on account of race, color, or previou&. condition 
of servitude. 

Those are the words I propose to strike out. 
The PRESIDENT pro tempore. What other change has the 

S'enator made? 
Mr. BARD. None other. 
Mr. SPOONER. I should like to in_quire to what section of 

the bill the amendment proposed: by the Senator from Cali-.. 
fornia applies?. 

The PRESIDENT pro tempore. Comme:ocing with. section 
19 and including the remainder of the bill. 

Mr. BEVERIDGE. It is to strike out. 
The PRESIDENT pro. tempore. The Chair will rule the. 

amendment is in order. 
1\Ir. BLACKBURN. On that amendment I ask for the yeas 

and nays. 
The yeas and nays were ordered; ·and the Secretary called 

the name of Mr. ALDRICH. 
1\Ir. ~IALLORY. Mr. President, a great many of us over here 

haye not any idea what this amendment is, and we should like 
to have it read at the de k. 

. The PRESIDEN'l' pro tempore. The yeas and nays have 
been ordered, and the first name on the r5>ll has been called. 
The Senator is too late. 

The Secretary resumed the call of the- roll. 
l\Ir. BACON (when his name was called). t again a.n.nounce 

my pair with the junior Senator- from Rh-ode Island [Mr. WET
MORE ]. 

The roll call was concluded. 
Mr. BEVERIDGE. Mr. President~-
Mr. COCKRELL. Let the vote be announced. 
Mr. BEVERIDGE. I desire to change my vote. I should 

like my name to be again called. 
The Serretary called the name of Mr. BEVERIDGE. 
l\Ir. BEVERIDGE. I change my vote from "nay" to" yea." 
The result was announced-yeas 40; nays 37, as follows : 

Alger 
Bailey 
Rard 
Bate 
Beveridge 
Berry 
Blackburn 
Carmack 
Clark, Mont. 
Clay 

Allee 
Allison 
Ankeny 
Ball 
Burnham 
B-urrows 
Clapp 
Clark, Wyo. 
Clarke, Ark. 
Cullom 

YEAS-4-0. 
Cockrell' 
Culberson 
Daniel 
Dubois 
Elkins 
Foraker 
Foster, La. 
Galllnge~: 
Gibson 
Gorman 

Hansbrough 
Heyburn 
Latimer 
McCreary 
McCmpber 
McEnery 
McLaurin 
Mallory 
Martin 
Morgan 

NAYS-37. 
Depew 
Dick 
Dietrich 
Dillingham 
Dolliver 
Dryden 
E'airbanks 
Foster, Wash. 
Frye 
Fulton 

Gamble
Hale 
Hopkins 
Kean 
Kearns 
Kittredge 
Lodge 
Long 
MeComas 
Millard 

NOT VOTING-13. 

New lands 
Overman 
Patterson 
Penrose 
Perkins 
Simmons 
Stewart 
Stone 
Taliaferro 
'l'eller 

Nelson 
Platt, Conn. 
Proctor 
Quarles 
Scott 
Smoot 
Spooner 

Aldrich Hawley Pettus Wetmore 
Bacon Knox Platt, N. Y. 
Bmtc•n Mitchell Tillman 
t."rane Money Warren 

So the amendment of Mr. BARD was agreed to. 
l\fr. BEVERIDGE. 1 move to reconsider the vote by which 

the amendment was agreed to. 
Mr. GORMAN. I move to lay that motion on th~ table. 
Mr. FORAKER. I rise to a parliamentary inquiry. Has a 

Senator the right to change his vote on the roll call unless he 
states he has voted under a misapprehension? 

'£he PRESIDENT pro tempore. He has a right to change his 
vote at any time before the result is announced. 

1\Ir. FORAKER. I merely make the inquiry. 
l\Ir. GORMAN. I move to lay the motion of the Senator from 

Indiana on the table. 
The PRESIDENT pro tempore. The Senator from Indiana 

[l\Ir. BEVERIDGE] moves to reconsider the vote by which the 
amendment of the Senator from California [Mr. BARD] was 
agreed to~ 

Mr. GORMAN. I move to lay that motion on the table. 
1\Ir. SPOONER. The Senator from Indiana has the floor. 
Mr. BEVERIDGE. I have not yi_elded the floor~ Mr. Presi-

dent. 
Mr. GORU.AN. I beg pardon. I did not know that. Then 

I withdraw my motion, of course. 
Mr. BEVERIDGID. Mr. P1.·esident, I had not intended to say 

anything more--
.Mr. ELKINS. I do not think debate is in order. 
Mr. BEVERIDGE. Yes; it is~ 
The PRESIDENT pro tempore. The Senator from Indiana 

is recognized. 
M1.·. BE.V.ERIDGE. Mr. President, when t11e vote was origi

nally called fot· upon the amendment of the Senator from Cali
fornia I had intended to. address the- Senate under the ten
minute rule. As chairman of the committee, I thought that an 
api_>ropriate thing to do; but at the moment the vote was 
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called for 1 'had been summoned into the 1\Ia.Tble Room and was 
not able to return until l heard the ringing of the bell which 

· announced the beginning of the vote. It was said in the begin
ning of this matter that no one would question the propriety of 
the .committee, or some Senator in its ·behalf, closing the debate 
under the ten-minute rule in reply to the Senator from .<Jali
forn1a. 

Mr. President, there has 'been a long and interesting session, 
but I think no incident of it, perhaps, was more interesting than 
the fact that the Senator from California should offer this 
amendment When he did offer it, Mr. President, much ·to my 
surprise, I sent to the document Toom for the interesting speech 
which the Senator from California, then in accord with bis col
leagues in this Chamber, made two years ago in qpposition to 
the admission of both New Mexico and Arizona. If time -per
mitted I should like to read that speech and confront the Sen
ator from California now wlth what he then said. At that time 
he was against the admission of both of these Territories. At 
that time he, said that neither had sufficient population. At 

· that time he pointed out the appalling figures with respect to 
illiteracy. At that time he showed that there were none of the 
elements of statehood in either of them taken separntely. Two 
years have passed. That speech was made after careful prepa
ration. There has been no change in those Territories. Why 
has there been a change in the Senator from California? 

Mr. FORAKER. Mr. President--
Mr. BEVERIDGE. The Senator from California-. -
The PRESIDENT pro tempore. Does the Senator from Indi

ana yield to the Senator from Ohio? 
Mr. FORAKER. I will not interrupt the 'Senator. I merely 

would like to know whether there has not been a cbange _also in 
the Senator from Indiana? 

Mr. BEVERIDGE. I hope there has, and for tbe better. So 
far as concerns a change in the Senator from 'indiana, I never 
announced myself as against the proposition which seems to com
mend itself even to the judgment of the Senator from Ohio, 'if he 
were permitted to vote his judgment, for the union of these two 
Territories, if a majority in each of them, voti:ng separatel_y, _said 
it was the desire of the two Territories to be joined. · 

We have heard an eloquent speech from the Senator from 
Ohio [Mr: .FoRAKER]. We have heard eloguent speeches from 
other Senators upon this side of the Chamber--

Mr. FORAKER. The Senator will allow me to interrupt him 
for a minute? 

Mr. BEVERIDGE. Certainly. 
Mr. FORAKER. I stated in the speech to wbich the Senator 

referred that I should dislike exceedingly to see tbe two Ter
ritories joined even it they should vote in favor of such a join
ing. I .was opposed to it as unwise a_nd impolitic, even in that 
event. 

Mr. BEVERIDGE. Ah, it comes back to the old proposition 
-that not even the people of the Territoi-ies are themselves to be 
permitted to say what they would like their destiny to be. 
Gentlemen are ,not willing -for this question to go to the ballot 
box. They are not willing for the people themselves to say at 
the ballot box what they want, even when voting separately. 

The Senator from Michigan [Mr. ALGER] yesterday .addressed 
me, and I asked him the questiO"n, "Are you willing to vote to 
have these Territories come in as they vote separately?" He 
answered that he was. I asked him if that was his position. 
He answered it was; and I contrast what he said yesterday 
with his -votes to~day. 

1\Ir. President, it is a serious business in which we are deal
ing. I have never yet been able to "See why it was that Sen
ators were not willing to take the voice of. the .veople. I have 
never been able to see why it was that they were willing to 
insist that gentlemen who want to fill offices, State and national, 
in those two "l'erritories, should ~represent the people's wishes 
rather than the people themselves. I call the attention of Sen
ators on both sides of the Chamber to what you are voting for 
in this matter, it you vote to keep out those two Territories. 
!You are voting to prevent the people themselves from saying 
.whether they shall be joined again as they were once joined. 

But not content with that, not content with striking out the 
.whole matter, which was the original proposition of the Senator 
from California, not ·content with ·adopting the ·suggestion of 
the Senator from Ohio, the Senator from California now vro
poses to go back on his record of two years ago and negative 
the words that he then so carefully ,prepared by agreement with 
his colleagues upo the majority of the committee, and to bring 
in New Mexico alone. 

Mr. President, there is no use detaining the Senate upon the 
que. tion of New Mexico's present incapacity for statehood by 
itself. One hundred and twenty thousand Mexicans, m.ost .of 

them Spanish speaki.ng........excellent people, no doubt-out of a 
population which at most does not number 200,000. And how 
long a time has it taken -that population to accumulate there? 
Fifty-six years? No; it has been in the Union ii.fty-slx years, 
but it has been settled since the sixteenth century. 

Mr. President, why is it that it has not become mor.e densely 
'POPUlated, and ·with Americans, even since it was taken into the 
Union? It is on account of an absence of those elements which 
sustain human life----water, ·soil, etc. During the same period 
the great tide of ..American immigration has .swept over our 
Northwest to the P.aelfic Ocean; it has swept over our Middle 
West to the Golden Gate. Everywhere the hosts of immigra
tion 'have gone, and we have seen a continent conquered peaceably 
by the settler, the pioneer, the ..smo_ke arising from whooe cabin 
was his pillar of cloud by day. 

Mr. President, that column of peaceful invasion did not strike 
New Mexico, it did not .strike Arizona, .simply because there was 
not · enough water there. 

The PRESIDENT pro tempore rapped with his .gavel. 
Mr. BEVERIDGE. It was not on account of~---
The PRESIDENT pro tempore. The time of the Senator 

from Indiana bas explred. 
Mr. FORAKER. I move to lay on the table tbe motion tore

consider. 
Mr. ALLISON. I r1se to _a question of order. What would 

be the effect of the .motion of the Senator _trom Ohio jf Jt pre
vailed*/ 

The PRESIDENT pro tempore. lf -the motion to .reconsider 
is !.aid on the table it is a final disposition of the vote. 

Mr. ALLISON. .A final disposition"? 
'r.he PRESIDENT pro tempore. A final disposito.n of the 

vote if the motion to lay on the table prevails. - The question 
is on agreeing to the motion to lay on the table. 

Mr. BEVERIDGE. On that 1 dernand the yeas and nays. 
The yeas and ·nay were ordered ; and the s ·ecretary pro

ceeded to call the roll. 
Mr. BACON (when his name was called). I again announce 

my pair with the Senator from Rhode Island [Mr: WETMORE]. 
The roll call was -concluded. 
Mr. BEVERIDGE. I ask for a 'Ca11 of the Senate. 
Mr. COCKRELL, Mr. -GORMAN, and .severat others. You 

can not do that. 
The PRESIDING OFFICER (Mr. GALLINGER in the chair). 

No. 
The result was announced~ yeas o9, nays '88, as· follows: 

Alger 
Bailey 
Bard 
Bate 
Berrv 
Bla ckburn 
Ca rmack 
Clark, Mont. 
Cla.,v 
Cockrell 

Allee 
Allison 
Ankeny 
Ball 
Beveridge 
Burnham 
Burrows 
Clapp 
Clark, Wyo. 
Clarke, Ark. 

YlilA.S-39. 
Culberson lleyburn 
Daniel Latimer 
Dubois McCreary 
Elkins McCumber 
Foraker Mc.l!lne.ry 
Foster, La. McLaurin 
Gallinger Mallory 
Glbso_n 'Martin 
Gorman Morgan 
Hansbrough Newlands 

NAYS--38. 
Cullom 
Depew 
J)ick 
Dietrich 
Dillingham 
Dolliver 

. Dryden 
Fairb.anks 
Foster, Wash. 
Frye 

Fulton 
Gamble 
Hale 
Hopkins 
Kean 

- Kearll.S 
'Kittredge 
!4>dge 
Long 
McComas 

NOT YOTING-13. 
Aldrich Hawl-ey Pettus 
Bacon Knox Plat t, N. Y .. 
Burton Mitchell Tillman 
Crane, Money Warren 

:Overman 
Patterson 
Penrose 
Perkins 
.Simmons 
.Stewart 
Stone 
Taliaferro 
Teller 

Millard 
Nelson 
Platt, Conn. 
Proctor 
Quarles 
.Scott 
.Smoot 
.:Spooner 

Wetmore 

So the motion to lay the motion to reconsider on the ·table 
was agreed to. 

The amendments were ordered to be engrossed and the bill 
to be Tead a thh·d time . 

The bill was read the third time and passed. 
The title was amended so as to ·read: "A bill to enable the 

people of Oklahoma and of the Indian Territory t o form a con
stitution and State government and be admitted -into the Union 
on an equal footing with the original States ; and to enable the 
people of New Mexico -to iot:m a constitution and State govern
ment and be -admitted into the 1Jnio.n on an equal footing with 
the original States." 

Mr. FORAKER. I .move that the Senate adjourn. 
·The motion was agreed ·to; and (at 8 o'Clock and 50 minutes 

p. m.) the Senate adjourned until to-morrow, Wednesday, Feb-
1."Uary -8, 1905, at 12 o'clock meridian. 
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HOUSE OF REPRESENTATIVES. 

TuEsDAY, Feb'J"ttary 7, 1905. 
The House met at 11 a. m. 
Prayer by the Chaplain, Rev. HENRY N. COUDEN, D. D. 
The Journal of yesterday's proceedings was read and ap

proved. 
MESSAGE FROM ~HE SENATE. 

A message from the Senate, by :Mr. PAnKINsi:>N, its reading 
clerk, announced that the Senate has passed bills of the fol
lowing titles; in which the concurrence of the House of Repre
sentatives was requested: 

S. 3478. An act making provision for conveying in fee the 
piece or strip of ground in St. Augustine Fla., known as " 'l'he 
Lines," for school purposes ; and 

S. 6232. An act to provide for circuit and district courts of 
the United States at Selma, Ala. 

The message also announced that the Senate had passed · 
without amendment bill of the following title: 

H. R. 18523. An act making an appropriation for fuel for 
the public schools of the District of Columbia. 

The message also announced that the Senate had insisted 
upon its amendment to the bill (H. R. 10558) referring the 
claim of Hannah S. Crane and others to the Court of Claims, 
disagreed to by the House of Representatives, had agreed to 
the conference asked by the House on the disagreeing votes 
of the two Houses thereon, and had appointed 1\fr. STEWART, 
:Mr. CLAPP, and Mr. MARTIN as the conferees on the part of the 
Senate. 

The message also ·announced that the Senate bad passed the 
following resolution : 

Resolved, That the Secretary be directed to furnish to the House 
of Representatives, in compliance with its request, a duplicate en
grossed copy of the bill (S. 285) to divide the State of Oregon into two 
judicial districts. 

MESSAGES FROM THE PRESIDENT OF ~HE UNITED STATES. 
Sundry messages, in writing, from the President of the United 

States were communicated to the House of Representatives, by 
Mr. BARNES, one of his secretaries, who also informed the House 
of Representatives that the President bad approved and signed 
bills and joint resolutions of the following titles: 

On Janua1~ 31, 1905: 
H. R. 12898. An act to create a new division in the eastern 

judicial district of the State of Missouri. . 
On February 1, 1905 : 
H. J. Res. 164. Joint resolution for · the printing of a compi

lation of the laws of the United States relating to the improve
ment of rivers and harbors; 

H. R. 2052. An act for the relief of Ramon 0. Williams and 
Joseph A. Springer; 

H. R. 8460. An act providing for the transfer of forest re
serves from the Department of the Interior to the Department 

·of Agriculture ; 
H. R. 15477. An act to change the name of a portion of 

Thirteen-and-a-half street to Linworth place; 
H. R. 16450. An act to authorize certain changes in the per

manent system of highways, District of Columbia; and 
H. R. 16570. An act to amend an act entitled "An act to au

thorize the construction of a bridge across the Tennessee River 
in Marion County, Tenn.," approved May 20, 1902. 

On February 2, 1905 : 
H. R. 6375. An act for the relief of the executors of the es

tate of Henry Lee, deceased; 
H. R. 11370. An act to relieve the Italian-Swiss Agricultural 

Colony from the internal-revenue tax on certain spirits de
stroyed by fire ; and 

H. R. 16790. An act making Norwalk, Conn., a subport of en-
try. 

On February 3, 1905 : 
H. J. Res. 181. Joint resolution authorizing the Secretary of 

War to transfer to the militia cavalry organization at Chatta
nooga, Tenn.. a certain unused portion of the national cemetery 
reservation at Chattanooga, Tenn.; 

H. R. 17333. An act to authorize the construction of a bridge 
across Red River at Shreveport, La.; and 

H. R. 15895. An act making appropriations for the legislative, 
executive, and judicial expenses of the Government for the fis
cal year ending June 30, 1906, and for other purposes. 

On Febnmry 4, 1905 : 
H. R. 18035. An act to amend section 552 of .the Code of Laws 

for the District of Columbia, relating to incorporations; 
H. R. 3950. An act for the relief of .W. R. Akers, of Alliance, 

N•3br.; 

H. R. 3799. An act granting a pension to Emma Cm·b·ight; 
H. R. 4194. An act granting a pension to Elizabeth Neilan; 
H. R. 4627. An act granting an increase of pension to Annie 

Young; 
H. R. 5123. An act granting a pension to Maria Eldred, for-

merly Maria Olmstead; 
H. R. 5821. An act granting a pension to :Mary A. Johns; 
H. R. 9824. An act granting a pension to William Hays ; 
H. R. 10712. An act granting a pension to Henrietta Weidner; 
H. R. 12818. An act granting a pension to Nichols M. Brock-

way; 
H. R. 13910. An act granting a pension to Henry E. Wright; 
H. R. 14919. An act granting a pension to Kearney May; 
H. R. 15864. An act granting a pension to Margaret La Parle; 
H. R. 16109. An act granting a pension to Alice W. T. Groes-

beck; 
H. R. 16683. An act granting a pension to Jesse Peters; 
H. R. 16715. An act granting a pension to Helen Calvert; 
H. R. 16904. An act granting a pension to Louis Sherard; 
H. R. 130. An act granting an increase of pension to 'Vashing

ton I. Cook; 
H. R. 132. An act granting an increase of pension to James P. 

Griffith; 
H. R. 606. An act granting an increase of pesion to Vincent 

M. Cartwright; 
H. R. 666. An act granting an increase of pension to Eva 1\I. 

Kingsbury ; · 
H. R. 723. An act granting an increase of pension to Thomas 

Smart; 
H. R. 963. An act granting an increase of pension to Ava D. 

Benjamin; 
H. R. 968. An act granting an increase of pension to Charles 

W. Young; 
H. R. 1286. An act granting an increase of pension to John 

Brasch; 
H. R. 1324. An act granting an increase of pension to Thomas 

Skidmore; 
H. R. 1445. An act granting an increase of pension to Jolm 

Ellis; 
H. R. 1491. An act granting an increase of pension to Martin 

L. Pembleton; 
H. R. 1573. An act granting an increase of pension to Cyrus 

Hurd; 
H. R. 1901. An act granting an increase of pension to Warren 

F. Barnes; 
H. R. 2046. An act granting an increase of pension to Peter 

W. Kreeger; · 
H. R. 2191. An act granting an increase of pension to William 

C. Pollard; 
H. R. 2469. An act granting an increase of pension to William 

Stone; 
H. R. 2476. An act granting an increase of pension to Sampson 

T. Grove; 
H. R. 2781. An act granting an increase of pension to Alta 

Mira Parsons ; 
H. R. 2946. An act granting an increase of pension to Albert 

Webb; 
H. R. 2993. An act granting an increase of pension to Lewis 

Townsend; 
H. R. 3002. An act granting an increase of pension to Samuel 

Tillinghast; 
II. R. 3373. An act granting an increase of pension to Jacob 

Cochran; 
H . R. 3831. An act granting an increase of pension to John W. 

Hartley; 
H. R. 4169. An act granting an increase of pension to Thomas 

J. Brooks; 
II. R. 4242. An act granting an increase of pension to Annie 

M. Wallace; 
H. R. 4322. An act granting an increase of pension to Francis 

M.Hay; 
H. R. 4552. An act granting an increase of pension to Orrin P. 

Stoffer; 
H. R. 4595. An act granting an increase of pension to Charles 

D. Fortney; 
H. R. 4676. An act granting an iD:crease of pension to James 

B. Judson; 
H. R. 4873. An act granting an. increase of pEillsion to John 

McKenzie; 
H. R. 4900. An act granting an increase of pension to Sarah 

Hodgson; 
H. R. 4927. An act granting an increase of pension to Eugene 

P. Tewksbury ; 
H. R. 4942. An act granting an increase of pension to Adam 

Hand; 
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H. R. 5153. An act granting an increase of pension to Jonathan 

Stewart; 
H. R. 5243. An act granting an increase of pension to Hiram 

"Qualk · 
· H. R. 5286. An act granting an increase of pension to Obadiah 
J . .Merrill; 

H. R. 5383. An act granting an increase of pens~on to Samuel 
Shafer; 

II. R. 5822. An act granting an increase of pension to Eveline 
~. Ferguson ; 

H. R. 5884. An act granting an increase of pension to Samuel 
K. White; 

H. R. 5951. An act granting an increase of pension to Joseph 
M. White; 

H. R. 5997. An . act granting an increase of pension to James 
Hammond; 

H. R. 6310. An act granting an increase of pension to Robert 
.Clarke; 

H. R. 6354. An act granting an increase of pension to George 
M. Simmons; 

H. R. 7000. An act granting an increase of pension to John 
JVbite; 

H. R. 7074. An act granting an Increase of pension to Jesse 
Sims; 

H. R. 7987. An act granting an increase of pension to Francis 
Scott; 

H. R. 8049. An act granting an increase of pension to JohnS. 
:Parker; 

H. R. 8708. An act granting an increase of pension to David 
.C. Posey; 

H. R. 8859. · An act granting an increase of pension to Charles 
·J. Esty; 

H. R. 8917. An act granting an increase of pension to Michael 
Marx; 

H. R. 9552. An act granting an increase of pension to Peter 
[Williams; 

H. R. 9553. An act granting an increase of pension to Hattie 
L. Rich; 

H. R. 0621. An act granting an increase of pension to William 
·Lance; 

H. R. 9696. An act granting an increase of pension to Henry 
S. Austin; 

H. R. 9774. An act granting an increase of pension to James 
M. Prince; 

H. R. 9860. An act granting an increase of pension to Au
gustus Colvin; 

H. R. 9906. An act granting an increase of _pension to Thomas 
~~nn; . 

H. R. 9939. An act granting an increase of pension to Martha 
[Iiggins; 

H. R. 103GO. An act granting an increase of pension to Mary 
Flynn; 
1 H. R. 10680. An act granting an increase of pension to Samuel 
:B. Coe; 
, H. R. 11015. An act granting- an increase of pension to Joseph 
;\'VTa rdle ; 

H. R. 11016. An act granting an increase of pension to Samuel 
IJ.>. Short; . 

H. R.11090. An act granting an increase of pension to Joseph 
Reese; 

H. R.11492. An act granting an increase of pension to Samuel 
B. Bartley; 

H. R. 12254. An act granting an increase of pension to Mat
thew H. Bevan ; 
· H. R. 13082. An act granting an increase of pension to Wil
liam EJ. Wheeler ; 

H. R. 13170. An act granting an increase of pension to Ruth 
M. Shepley, now Haskell ; 

H. R. 13241. An act granting an increase of pension to David 
Deardourff; 

H. R. 13620. An act granting an increase of pension to Silas 
1W. Squires; 

H. R. 13658. An act granting an increase of pension to Henry 
Smith; 

H. R. 14140. An act granting an increase of pension to Wil
liam Y. Clinton; 

H. R. 14489. An act granting an increase of pension to John 
M. Porter; 

H. R. 11:635. An act granting an increase of pension to Alex
ander Moore ; 

H. R. 14662. An act granting an increase of pension to Aaron 
Fanshaw; 

B. R. 14799. An act granting an increase of pension to Na
poleon B. Wing ; 

H. R.. 14880. An act granting an increase of pension to Alfred 
W. Dearborn; 

H. R. 14936. An act granting an increase of pension to James 
T. Wolverton; 

H. R. 15030. An act granting an increase of pension to David 
Rothschell; 

H. R. 15190. An act granting an increase of pension to James 
1\1. Paul; 

H. R. 15197. An act granting an increase of pension to Calvin 
C. Griffith; 

H. R. 15244. An act granting an increase of pension to Re- · 
becca V . .Mackenzie; 

H. R. 15308. An act granting an increase of pension to Francis 
M. Prewett; 

H. R. 15344. An act granting an increase of pension to William 
B. Atwater; 

H. R. 15660. An act granting an increase of pension to Jacob 
R. Sharretts ; 

H. R. 15686. An act granting an increase of pension to Anna 
A. Dunn; _· 

H. R. 15722. An act granting an increase of pension to David 
Guthrie; . 

H. R. 15732. An act granting an increase of pension to Edwin 
0. Pierce; 

H. R. 15733. An act granting an increase of pension to Peter 
Borth; 

H. R. 15760. An act granting an increase of pension to John 
W. Strayer; 

H. R. 15762. An act granting an increase of pension to James 
L. Olmsted; 

H. R. 15781. An act granting an increase of pension to Gran
ville F. Plummer; 

H. R. 1578~. An act granting an increase of pension to Charles 
H. Warner; 

H. R. 15783. An act granting an increase of pension to Charles 
J. Richards; 

H. R. 15784. An act granting an increase of pension to Joseph 
\vin.,.ate · 
H~ R. i578G. An act granting an increase of pension to Horatio 

W. Longa; 
H. R. 15850. An act granting an increase of pension to Samuel 

Shadman; 
H. R. 15855. An act granting an increase of pension to Loren 

Austin; 
H. R. 15871. An act granting an increase of pension to John 

Leonard; 
H. R. 15872. An act granting an increase of pension to Marvin 

Welton; 
H. R. 15892. An act granting an increase of pension to Martha 

F. Field; . 
II. R. 15893. An act granting an increase of pension to James 

A. McClung; 
H. R. 15930. An act granting an increase of pension to William 

H. Cray; 
H. R. 16053. An act granting an increase of pension to Flor

ence Emery Blake ; 
H. R. 16077. An act granting an increase of pension to An

drew J. Clark ; 
H. R. 16087. An act granting an increase of pension to Harriet 

H. Brady; 
H. R. 16108. An act granting an increase of pension to Andrew 

S. Ray; 
H. R. 16124. An act granting an increase of pension to John 

1\Iorgan; 
H. R. 16125. An act granting an increase of pension to Eugene 

0. Moger; 
H. R. 16141 . .An act granting an increase of pension to John 

Parks; 
H. R. 16157. An act granting an increase of pension to Charles 

W. Martin; 
H. R. 16171. An act granting an increase of pension to Sarah 

D. Tarver; 
H. R. 16172. An act granting an increase of pension to Geor

gia A. Warren ; 
H. R. 16173 . .An act granting an increase of pension to Allen 

Riggs; 
H. R. 16194. An act granting an increase of pension to James 

Gwyn; 
H. R. 16199. An act granting an increase of pension to Joseph 

MeGuckian; 
H. R. 16259. An act granting an increase of pension to John 

Walz; 
H. R. 16260. An act .granting an increase of pension to Fred

erick Hark; 

' 
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H. R. 16263. An act granting an increase of pension to Llew-
ellyn Niles ; . 

H. R. 16303. An act granting an increase of pension to Joseph 
W. Tyler; 

H. R. 16311. An act granting an increase of pension to Morris 
Del Dowane; 

H. R. 16348. An act granting an increase of pension to John
son Anderson ; 

H. R. 16387. An act granting an increase of pension to Sarah 
F. Mathison; 

H. R. 16442. An act granting an increase of pension to Cath
erine E. Ray ; 

H. R. 16480. An act granting an increase of pension to Pres
ton Glover; 

H. R. 16481. An act granting an increase of pension to Fred-
erick M. Halbritter ; . 

H. R. 16483. An act granting an increase of pension to James 
H.· Silcott; 

H. R. 16506. An act granting an increase of pension to Samuel 
B. Gray; . 

H. R. 16594. An act granting an increase of pension to Jacob 
A. Kryer; 

H. R. 16666. An act granting an increase of pension to Al
freda · B. Coburn ; 

H. R. 16704. An act granting an increase of pension to Michael 
Lewis; 

H. R. 16807. An act granting an increase of pension to Elmer 
C. ·Jordan; . 

H. R. 16809. An act granting an increase of pension to Pah·ick 
Cotter; 

H. R. 16894. An act granting an increase of pension to Jere
miah Connor, alias James Boone; 

H. R. 16945. An act granting an increase of pension to Alvin 
B. Franklin ; 

H. R. 17093. Ap act granting an increase of pension to Felix 
Monaghan; . 

H. R. 17241. An act granting an increase of pension to Dav1d 
A. Miller ; and 

H. R. 7607. An act granting a pension to Joel W. Nye. 
On February 6, 1905 : 
H. R: 14623. An act to amend an act approved July 1, 1902, 

entitled "An act temporarily to provide for the administration 
of the affairs of civil government in the Philippine Islands, and 
for other purposes," and to amend an act approved March 8, 
1902, entitled "An act .temporarily to provide revenue for the 
Philippine Islands, and for other purposes," and to amend an 
act approved March 2, 1903, entitled "An act to establish a 
standard of value and to provide for a coinage system in the 
Philippine Islands," and to prov!de for ~e~ m?re efficient ad
ministration of civil government m the Ph1hppme Islands, and 
for other purposes ; 

H. R. 17646. An act to extend certain provisions of the Re
vised Statutes of the United States to the Philippine Islands; 

H. R. 17784. An act to authorize the construction of a bridge 
across the Arkansas River at or near Vanburen, Ark.; and 

n. R. 7296. An act for the protection of the public forest re
serves and national parks of the United States. 

SENATE BILL REFERRED. 

Under clause 2, Rule XXIV, Senate bill of the following 
title was taken fr~m the Speaker's table and referred to its 
appropriate committee as indicated below : 

s. 6232. An act to provide for circuit and district courts of 
the United States at Selma, Ala.-to the Committee on the Judi
ciary. 

RAILROAD-RATE BILL. 

The SPEAKER. Under the order of the House, the Chair 
declares the House in Committee of the Whole House on ~he 
state of the Union, and the gentleman from New Hampshire 
[Mr. CURRIER] will take the chair. · 

The CHAIRMAN~ The House is in Committee of the Whole 
House on the state of the Union for the further consideration 
of the bill H. R. 18588, the railway-rate bill, ~nd the gentle
man from Alabama is recognized for thirty minutes. 

Mr. RICHARDSON of Alabama. Mr. Chairman, when I 
closed yesterday afternoon I had commenced to discuss the ques
tion of the meaning of the term reasonable or reasonableness as 
these terms appear in the different bills and in the statute. I 
think that I shall consume very little time on that question, as it 
is fully and entirely settled to the satisfaction of every lawyer 
as well as every layman that the question of the " reasonable
ness" as to a rate fixed by a legislative commission has become 
under our judicial system a judicial function. 

The whole question resolves itself into this: Whether any 
State 'by_ its legislature, ~r Congress, delegating its power to an 

inferior tribunal, such as a railroad commission, C!ln giye t~ t~at 
body the right and authority to declare what a just and reason
able· charge is for the transportation of property or persons by 
a common carrier under such restrictions and qualifications as 
to prevent the Federal courts from inquiring. into the fact as to 
whether the rate so :fixed gives the railroad a fair profit upo~ 
its investment and Its capital, or whether it is confiscatory or 
not That question I say, Mr. Chairman, is fully settled in the 
case of Reagan v. · Farmers' Loan and Trust Company in 154 
United States Reports, where the court says: 

The question of the reasonableness of a rate of charge for transpor
tation by a railroad company, involving as it does the element of 
reasonableness, both as regards the company and as regards the public; 
is eminently a question for judicial investigation, requiring the process 
of law for its determination. 

It a! so says: . 
'l'he courts are not authorized to revise or change the body of rates 

imposed by a legislature or a. commission; they do not determine 
whether one rate is preferable to another, or what, under all circum
stances, would be fair and reasonable as between the carriers and the 
shippers; they do not engage in any mere administrative work; but 
still there can be no doubt of their power and duty to inquire whe~her 
a. body of rates prescribed by a legislature or a commisswn Is unJust 
and unreasonable and such as to work a practical destruction to rights 
of property, and, i! found so to be, to restrain its operation. 

This doctrine is clearly enunciated in Smyth v. Ames (169 
U. S.) and many other cases. 

Mr. Chairman, I believe. that the word "reasonable" or 
" reasonableness," as used in these bills and this statute, has a 
relative meaning. It does not mean confiscation, necessarily. 
There might be an unreasonable rate and yet it might not pro
ceed to the extent of confiscation, arid I can easily imagine rates 
:fixed that might be deemed unreasonable-not yielding profits
that would not be confiscatory. A railroad might be managed 
in a negligent and unbusinesslike manner. Its officers might b~ 
dishonest and inefficient and reckless in expenditures. These 
are all considerations to be weighed. As a. practical proposi
tion, while it is most difficult, in the exercise of the judicial 
function, to point out where reasonable ends and confiscation 
commences, I say that confiscatory rates are . scarcely possible. 
It will be noticed, Mr. Chairman, that the courts in discussing 
this question as to the reasonableness of a rate refer to it as an 
" entirety " or " a body." 

This, taken in connection with the fact that the "act to regu
late commerce" nor the bill under consideration gives the Com
mission the authority to regulate r ates "generally," would re~ 
move the probability of a r~te, which can only apply to com
modities of a dependent or relative nature and belonging to a 
certain classification, can ever become confiscatory. It might 
be deemed unreasonable and not calculated to yield the car
rier a profit on that particular product or commodities of llke 
dependent nature. Railroad rates, upon the theory looking 
to profits, are based upon the aggregate and not specific com
modities of shipment If the traffic manager of a railroad at 
the end of the year's business :finds out that the expenses of 
his road have exceeded its receipts he simply makes a "raise 
all along the line." The science of :fixing a railroad rate, as 
explained in the hearings before the Interstate Commerce Com
mittee of the House, simply is " How much will the commodity 
bear?" 

If the Commission had the authority to make initiative or 
general rates, then I see how a rate or rates could be so unrea
sonable as to amount at one stroke to confiscation. Such ex
treme and drastic legislation as that may be advocated by those 
who are guided by blinded prejudices against corporate interests, 
but the better judgment of the thoughtful people of our country 
is that the public and the railroads should have exact and full jus
tice done to each. That is the proposition that we are struggling 
with. It may be that a commission under an arbitrary exercise 
of its power would fix such a rate that it would be confiscatory; 
but along this shadowy line, between what is a reasonable rate, 
allowing the railroad to realiz.e profits upon its investment and 
upon its capital, and confiscation, what have we to do as pru
dent, common-sense men? We have to submit it to the ability, 
integrity, and conimon sense of the judges who so honorably and 
in a distinguished maniler :fill the high position of Federal 
judges in our country. 

I quote the following : 
In Smyth v. Ames (169 U. S., 546) the court said: 
Each case must depend upon Its special facts, and when a court, 

without assuming Itself to prescribe rates, is required to determine 
whether the. rates prescribed by the legislature for a corporation con
trolling a public highway are, as an entirety, so unjust as to destroy 
the value of its property, for all the purposes for wWch it was acquired, 
its duty is to take into consideration the Interests both of the public 
and of the owner of the property, together with all other circumstances 
that are fairly to be considered, in determining whether tpe le~isla
ture has, under the guise of re~ating rates, exceeded its constitutional 
authority and practically depr1ved the owner of property without due 
process of law. • • • 

, 
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The utmost that any corporation, operating a public highway, can 

rightfully demand at the hands of the legislature, when exerting its 
general powers, is that it receive what under all the circumstances is 
such compensation for the use of its property as wlll be just both to it 
and to the public. 

We can not assume, Mr. Chairman, that when a man is ap
pointed to the high judicial position and honor of being a Fed
eral judge, one of the most dignified and important positions 
that we can confer upon anyone, that he would leave his com
mon sense at home when he goes on the bench; and it is there 
and in that that the railroads get their great protection. In 
that connection, Mr. Chairman, I beg leave to read something 
more. What protection? And that is why I contend so ear
nestly for the Davey bill, because in that bill and in the princi
ples that are laid down in that bill I contend that the railroads 
of this country have the same safeguard and the same protec
tion that the farmers have, that the laborers have, and that all 
other interests of this country have. 

I understand fully that by reason of the public character and 
duties of railroads that different obligations devolve on them, 
but in the matter of abstract justice the courts administer that 
alike to all interests and all classes. 

What is the guaranty that the law gives the railroads for 
safeguarding and protecting and giving security to their inter
ests? Mr. Chairman, it is laid down in the .case of Smythe v. 
Ames (169 U.S., 468), where it is said: 

The basis of all calculations as to the reasonableness of rates to be 
charged by a corporation maintaining a highway under legislative 
sanction must be the fair value of the property being used by it for 
the convenience of the public; and in order to ascertain that value 
the original cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds and stock, 
the present as compared with the original cost of construction, the 
probable earning capacity of the property under the particular rates 
prescribed by statute, and the sum required to meet operating ex
penses are all matters for consideration and are to be given such 
wei_gbt as may be just and right in each case. · 

What the company is entitled to ask is a fair return upon the value 
of that which it employs for the public convenience ; and on the other 
hand; what the public is entitled to demand Is that no more be exacted 
from it for the use of a public highway than the services rendered by 
it are. reasonably worth. · 

Mr. Chairman, what fairer rule, under the great judiciary 
system as established in this country, could any interest possibly 
ask than that criterion and that standard established, by which 
the interests of railroads are to be considered and acted upon? 

Mr. BARTLE'l'T. May I ask a question right there? 
:Mr. RICHARDSON of Alabama. Certainly. 
Mr. BARTLETT. And what court or tribunal, whether the 

Interstate Commerce Commission or this commerce court, can 
decide otherwise than was there decided r And if this Commis
sion or this court makes a different rule and decides differently, 
so as to confiscate the property of the railroad, how would that 
decision be regarded by the Supreme Court of the United States? 

1\fr. RICHARDSON of Alabama. It would be promptly repu
diated. That would be exactly right. When we have such a 
broad principle of security and protection laid down as that in 
our general judicial system it obviates absolutely the necessity 
of a special court of transportation as provided for in the bill of 
the majority. The special court is a fifth wheel to the judicial 
wagon. There is no necessity for it except to embarrass the 
movement of this great project for relief which we have on hand. 

And, further than that, in the same cas~ I want to read: 
What are the considerations to which weight must be given when we 

seek to ascertain the compensation that a railroad company ls entitled 
to receive, and a prohibition upon the receiving of which may be fairly 
deemed a deprivation by legislative decree of property without due proc
ess of law? Undoubtedly-

Says the Supreme Court of the United States
that question-

A great question, as we all know it is
that question could be more easily determined-

By whom? Not a special court created for the trial of rail
road cases only--
by a commission composed of persons whose special skill, observation, 
and experience qualifies them to so handle great problems of transporta
tion as to do justice. both to the public and to those whose money has 
been used to construct and maintain highways for the convenience and 
benefit of the people. 

Does that Court say that in order to do these railroads justice 
we must go outside of the judicial system that is so well estab
lished and understood and create a special court of transporta
tion? No; it says it can be better done by " a commission com
posed of persons whose special skill, observa~ion, and experience 
qualifies them to handle great problems of transportation." 
. Why, Mr. Chairman, take this proposition that is commented 
on by the Supreme Court. Complaint was made in Nebraska, 
,if you please, that the rates in that State were 40 per cent 
higher than they were in the great State of the gentleman 
who has charge of the time on the other side of the tloor [Mr. 

.. . 

HEPBUBN]-that the rates were 40 per cent higher in Nebraska 
than in Iowa-a State which in my opinion and judgment, · 
as I now say in the presence of the distinguished gentle
man from Iowa [Mr. HEPBURN], that needs the relief of the 
Davey bill more than any other State in the Federal Union. 
Why, the Court said that while <the rates were 40 per -cent 
higher in Nebraska than they were in Iowa, yet the railroads 
realized greater receipts out of their rates in Iowa than they 
did in Nebraska. Justice in such a case did not require that the 
Iowa rates should be raised to the Nebraska rates nor vice versa. 
'Vhy? Tfiat is what the Court means here when it says the 
problem should be committed to a commission of experienced 
men so that they could weigh such conditions. 

In Iowa the population was dense; cities and towns were 
strung all along the lines of the railroads. Nebraska was a new 
State, just developing; people were scarce, cities and towns were 
far apart. Yet, if it applies to States, then it also in a modified 
form applies to railroads and individual communities, and that 
is why the Davey bill provides that no commission shall have 
the power to increase a rate fixed and published by the common 
carrier. 

:Mr. Chairman, I leaye that and go to the present bill to talk 
somewhat about that as compared with the bill of the minority, 
called the" Davey bill." 

Mr. HEPBURN. Mr. Chairman, if my colleague will allo':V. 
me I should like to ask him a question. 

Mr. RICHARDSON of Alabama. I will; but I have very 
little time. · 

Mr. HEPBURN. Then I will forego the privilege. 
·Mr. RICHARDSON of Alabama. The Democratic position, 

fully expressed in the Davey bill, is that the Commission should 
be vested with the power, where a given rate has been chal
lenged, and after full hearing found to be unreasonable, to de
cide, subject to judicial review, what shall be a reasonable rate 
to take its place, the finding of the CoiD..lDission to take effect 
after twenty days' notice, and to obtain and remain operative 
unless and until reversed by the court of review and the order 
of the Commission declared to be error. The Davey bill pro
hibits the Commission from raising a rate published and de
clared by the co~mon carrier. The logical effect of raising a 
rate is a blow at competition. Besides .this, the railroads are 
likely to be able to take care of themselves on the low-rate 
question. The Davey qill requires that the appellate court shall 
pass only on the record -and the evidence sent up by the Commis
sion. I ask to read in this connection the statement of Mr. 
Murdo .McKenzie, who represents 80 per cent of the cattle 
growers of the West, made at one of our hearings: 

Now, I can point out a case to you where we have to pay for the 
same service 6~ cents per hundred more than our neighbors · In Colo
rado pay. In the point in Texas where I live I am 550 miles from 
market. Las .Animas, Colo., is 550 miles. My cattle friend from 
Colorado bas to pay 28§ cents per hundred and I have to pay 34~ 
cents a hundred. We can show the railroads, I think, by figures, that 
it does not cost them 1 cent more to carry our cattle than it does to 
carry the cattle of the man who lives in Colorado. Some years ago 
we bad a meeting with traffic managers in St. Louis. Mr. Cowan bas 
already_ referred to ·that meeting in his statement before this commit
tee. We pointed out this inequality in the rates at that meeting, and 
we asked them to correct it. They admitted that we were right, -but 
they told us that In order to put us on a more equal footing with the 
men in Colorado they would raise the Colorado rate, which they 
promptly did. · 

Now, that is the way the railroads have, gentlemen, of correcting 
rates. They were perfectly satisfied with the rate they were getting 
from Colorado· until we complained. When we made a complaint then 
they came forward and said: "We will equalize the rate by raising· the 
other man's rate." Now, we do not think that i~ right; we do not 
think it is fair; in fact, we feel that it is very unfair, and we ask you 
gentlemen here to prepare such a bill, and report it, as will give us pro
tection under the law-that we may have a place to go where we know 
we will get justice. 

I do not blame the railroad men; I have friends among them. I 
think that probably I would do as they do if I were in their position, 
and, on the other band, they would probably feel very much as I do if 
they were in my place. I am satisfied when you look this matter over 
and consider it very fully that you wlll see that the cattlemen and the 
industries in the Southwest require your protection. We come to you 
hoping that we will get it, and we are satisfied that before you are 
though you will give us what we want. 

The bill also provides that whatever Federal court takes ju
risdiction of a case brought up by appeal from the Interstate Coni· 
merce Commission · shall not consider any testimony except such 
as is contained in the record sent up by . the Commission. This 
provision of the Davey bill is of vital importance if we are ever 
to get relief from unreasonable and unjust charges made by rail
roads . . The bill of the majority contains a section exactly the 
reverse of this. The bill provides that the Commission shall 
have authority to substitute a rate for a joint rate among dif
ferent common carriers and to apportion the same among the 
carriers interested. It provides a penalty and the employment 
of special counsel. It makes no provision for the creation of a 
special extra transportation court • 
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That, 1\fr. Chairman, is the Davey bill. I compared lt with the 
Quarles-'Cooper bill yesterday. They are the same bills, except 
that the Davey bill secures more effectiveness by speedy re
sults than the Oooper-Quurles bill, and there is some difference 
in the two bills "in mutter of procedure. :Mr. Chairman, we 
have had a good many statements about other biiis, and rumors 
.have been eagerly circulated around the Capitol, in the pub
lic press, and otherwise about this and the other measure. 
'There was the Hepburn bill, and it was said to be an "admin
istration · bilL" Newspaper reports give us an account of con
·sultations with the Attorney-General, with the President, and 
with various other prominent Republican citizens. Nobody 
has any , objection to that except that I do not believe, Mr. 
Chairman, that the legislatiYe body, the Congress, of the 
United States, the House of Representatives particularly, that 
comes directly from the people, is dependent upon what the 
President says, or what the Attorney-General says, or what the 
Secretary of the Treasury says, or any other officer of the 
Government in shaping or framing our legislation. 

We are a part of the lawmaking power, and there is no one 
upon whom we are dependent as to what laws we shall make for 
the good of the -people. 

Now, it was said yesterday in the Star that the bill of EscH and 
TowNSEND-the gentleman from Michigan and the gentleman 
from 'Visconsin-was the Administration bill. Mr. Chairman, 
.we are all disposed to give the President of the United States full 
credit for what he has done in bringing np his reluctant party 
to the full consideration of this important subject. We do not 
believe-r do not, for one, believe-that the President is taking 
any special interest in the details of any bill. I do not believe 
that the President can possibly accept the complicated ma
chinery ()f~ this bill as the best means to .carry out the relief he 
suggested. He knows that we are agreed. on the principle that 
the Interstate Commerce Commission ought to have the power 
to declare a rate, for that is the primal question, and the details 
are left with us to -agree upon, arrange, and fix up. The details 
of the Townsend bill provides for delays. I do not believe that 
the President stands or will stand by the Townsend-Esch bill, 
.when f~ real glaring defects, brought about .chiefly ·in the cre
ation of a special court, are pointed out. The single fact that 
you can not trust the courts as now organized, but must have a 
special court, is of itself ground for suspicion. 
· I did not know that there was so much pressure on the other 

side of the House to secure the adoption of the rule and then 
the bill. 

I know there are gentlemen over there that do not want to 
. vote for the Townsend-Esch bill. I know there are some gentle
men on this side, to be perfectly fair, that do not want to vote 
for the Davey bill. I see here what purports to be a rumor 
published yesterday afternoon in the Evening Star, purport
ing to be the organ of the Administration and of course ~f we 
,see anything there about leading Republicans then it must be 
true. The distinguished gentleman from Iowa [Mr. HEPBURN] 
is represented to have said to the Republicans of Pennsylvania, 
.who are understood to be insurgents or in revolt against this 
whole business of railroad legislation for the present-"Ah," 
he says, "if you do not come up and stand by this measure," 
the paper goes on to say, n shaking his long forefinger," "we 
.will tackle your tariff and bust it wide open." Is that back 
of this -bill? Is tha,t the spirit that is dragging and pulling the 
majority, or some of them? It is hardly necessary for me to 
say that with that shake of the finger and the mention of tack
ling the tariff h~ brought the Pennsylvanians into line. Now, 
Mr. Chairman, let us look at the Townsend-Esch bill for a short 
time. 

Mr. DALZ:mLL. Will the gentleman yield for an inter:r.up
tion? 

Mr. RICHARDSON of Alabama. I dislike very much to re
fuse, but I have but a few minutes. 

The CHAIRMAN. The gentleman from Alabama declines to 
be interrupted. . 

l\1r. RICHARDSON of Alabama. This bill, Mr. Chairman, 
and I do not hesitate to say it, contains the chief and principal 
factors of the Hepburn bill. By a careful comparison it will be 
seen that the only features of the Hepburn bill left out of' this 
are the provisions for bond on appeal and abolishing the Inter
state Commerce Commission. I do not mean to reflect credit or 
discredit on anybody, but take the fourteenth section, taken lit
erally word for word from the Hepburn bill, and you will find 
that it contains "the railroad joker" of this bill. You have to 
apply that tenn to this section in order to make this House and 
the country comprehend its full meaning. It "takes all the other 
tricks of the bill. Sections 12, 13, and 15 are taken from the 
1Ieptm.rn bill, except the bond requirement is left out of section 
15 Qf this bill. No just ground of complaint can be made of this. 

Nor would I, Mr. Chairman, call attention to this fact unless it 
so happens that we find the most objectionable features of the 
bill in these sections. 

I shall take up the bill not seriatim by sections. Take section 
14. Why, it provides ·clearly that after the case has gone from 
the Interstate Commerce Commission, the rate has been fixed 
and it is carried up, that the -court of transportation can try the 
case over de novo upon its merits. What is the meaning of 
that! That, in connection with the latter part of section 3, 
says that the Commission may at any time, whether before or on 
notice to the court during the progress of a judicial review of 
its action by the court of transportation, reopen its proceedings 
in any case, and modify, suspend, or annul its former ol'der, 
ruling, or requirement. 

Does any sensible man ·believe for a moment that under this 
section 14, which not only provides for trial de novo, but pro
vides for taking all kinds of testimony that may hereafter arise, 
which I -will point out, that the Interstate Commerce Commis
sion, having an intimation that the case would be reopened, to 
be tried over again de novo on evidence that the Commission had 
never heard, to save themselves they would reopen it. Why not? 
They can do it, and it means confusion in every respect 

I ask the framers of this bill if it is not true that the chief 
'basis of complaint .among the shippers, consumers, and pro
ducers since the decision of the maximum rate case is that the 
railroads would never submit their evidence in full to the Inter
state Commerce Commission, but would withhold it, and after 
appeal and on claim of newly discovered evidence and a reopen
ing of the case .by the appellate court, the railroad would sub
mit its case in full? What was the result? 'l'he evidence that 
was brougnt in on the reopening of the case ·by the upper court, 
not having been beard by the Commission, made an entirely 
different case .from what the Commission bad -acted on when it 
fixed the rate, being reviewed by the higher court. One can 
see instantly the great disadvantage the Commission labored 
under. Yet this section 14 reaffirms that practice of delay and 
injustice.. Section 14 also provides: 

SEc. 14. That the court of transportation, as a court of equity, shall 
be deemed always open for the purpose of filing any pleading, including 
any certification from the Interstate Commerce Commission, of issuing 
and returning mesne and final process, and of making and directing all 
interlocutory motions, orders, rules, and other proceedings, including 
temporary restraining orders, preparatory to the hearing upon their 
merits of all causes pending therein ; and any justice of the court of 
transportation may, upon -reasonable .notice to the parties, make and 
direct and award at chambers, and in vacation as well as in term, all 
such process, .commissions, orders, rules, and other p.roeeedJn.gs, in
eluding temporary restraining orders, wherever the same arc grantable 
as, of co.urse, according to the rules and practice of the court . 

It is admitted, of course, that all of the pleadings filed and proc
ess issued, including interlocutory motions and other proceed
ings, are taken " preparatory to the hearing upon their merits of 
all causes pending therein." 

Now, the fair construcqon is that all these steps taken " ·pre
paratory to the hearing upon its merits " of a case are taken 
without notice to all the parties interested; while in the latter 
part of the section it provides : 

And any justice • • • may, upon reasonable notice to the par
ties, make and direct and tl.ward at chambers and in vacation, as well 
as in term, aU sucb process, commissions, orders, rules, and other pro
ceedings, including temporary restraining orders, wherever the same are 
grantable, as of course, according to the rules and practice of tbe court . 

The court may, " upon reasonable notice, make award, etc." 
I contend that in the doubt· and complexity of the chancery ma
chinery provided in this bill the rate fixed by the Commis
sion may be indefinitely delayed. We certainly must know that 
temporary injunctions are granted as a matter of course on ex 
parte affidavits. 

I contend, Mr. Chairman, that this section proceeds upon the 
theory that the order of the Interstate Commerce Commission 
in fixing a fair ~nd just rate is unlawful. As lawyers, we com
prehend the difference as to restraining orders as applicable to 
property rights and the threats of violence. 

We know that whenever a complainant is entitled to an In· 
junction on the face of his bill he can in a proper case .obtain a 
restraining order pending the hearing of the question whether 
he is entitled to an injunction, and the injunction should never 
be issued until after notice. The defendant against whom the 
restraining order is granted can speedily have a hearing upon 
the motion for an injunction, and if upon that hearing the court 
concludes that the ·plaintiff is not entitled to the injunction the 
restricting order will be dissolved. This certainly is the rule 
which applies to all controversies involving property rights, 
and the rule is subject to much greater abuse and consequent 
injury in controversies involving property rights than in suits 
filed to restrain threatened violence against the public peace 
1l.lld the wanton destntction of property. ' 

No step should be taken looking to the stopping of the order 

. ... 
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of the Commission fixing a reasonable rate. that does not fully 
and plainly provide for full notice to be given to all parties in
terested before hearing. It is well known that " restraining 
orders" never run against lawful rights or the doing of lawful 
acts, but against wrongful acts, and wrongful conduct. No 
man in legal contemplation can be injured by being restrained 
either temporarily or permanently from doing wrong. There
fore, I contend that it must be patent to everyone that there 
is an imperative necessity that the rule invoked and to be 
enforced by this bill, relative to restraining orders, should 
be radically changed as applicable to property or property 
rights, which is the question in the rate-making power of 
the Commission. The rule invoked by the bill of the major
ity, as applicable to the rate made by the Commission, can do no 
such injury when applied to threatened violence as it does to 
property rights. The lawful conduct of a man or men who band 
together and threaten violence is not affected by such a rule, 
for their rights are in nowise affected, for no man or set of 
men has the right to do wrong. 

If the order made by the Commission fixing a rate is thus 
hampered, the battle against railroads on unjust and unreason~ 
able charges will veritably be a transparent "sham battle." 

Why, Mr. Chairman, the following bill was introduced in the 
House not many days since, which fully explains itself. Here 
it is: 
A bill (H. R. 18327) to regulate the granting of restraining orders in 

certain cases. 
Be it enacted, etc.,· That in cases involving or growing out of labor 

disputes neither an injunction nor a temporary restraining order shall 
be granted, except upon due notice to the opposite party by the court 
In term, or by a judge thereof in vacation, after hearing, which may be 
ex parte if the adverse party does not appear at the time and place 
ordered. 

The above bill, it was unreservedly stated, had the indorse
ment and approval of the President and Attorney-General. It 
is true that the bill, since the rate-making bill has been claim
ing attention, has been summarily laid on the table in the House. 
Apply the same rule to the order of the Commission making the 
rate and you will have plain sailing. Refuse to do it and you 
are engaged in a sham battle with the railroads. 

Again, from section 12, another one of the provisions of the 
bill of the distinguished Iowan : 

The findings of fact made and reported by the Commission shall be 
received as prima facie evidence of each and every fact found, and no 
evidence on behalf of either party shall be admissible in any such suit 
or proceeding which was not offered, but which with the exercise of 
proper diligence could have been offered, upon the hearing before the 
Commission that resulted in the particular order or orders in conh·o
versy. 

That is the ordinary law that prevails all over the country in 
courts of all the States. But listen to what it adds to it: 

But nothing herein contained shall be construed to forbid the admis
sion in any such suit or proceeding of evidence not existing-

Not existing at the time-
or which could not, with due diligence, have been known to the parties 
at the time of the hearing before the Commission. 

What kind of due diligence, Mr. Chairman, I ask, can you exer
cise to find out any evidence that is not existing at the time of 
the hearing before the Commission? Pray tell ine what kind of 
diligence can a man use to find out evidence that "is not exist
ing? " I call the attention of the distinguished gentleman from 
Iowa [Mr. HEPBURN] to that, and ask him to answer it. 

Which could not, with due diligence have been known to the parties. 
Require a man "to know" something about that which does 

" not exist! " 
Ah, lli. Chairman, this whole business of a special court is 

intended to provide a tangled skein and network of chancery 
technicalities. That is the condition. It is an invitation to the 
railroads, in their power and strength, to go forward and make 
up all the testimony they cah, all the testimony that was not " in 
existence" at that time. I read, Mr. Chairman, a few days 
since, from the recently reelected Republican governor of the 
State of Iowa, a splendid interview on the provisions of this 
bill. It is as follows : 

It ereates a new court composed of five judges, with its retinue of 
clerks, bailiffs, stenographers, and messengers, which, instead of clear
ing up things, will serve simply to still further entangle our compli-
cated juoicial system. · 

It goes without saying that the orders of the Interstate Commerce 
Commission or any other commission must be reviewable by. the courts, 
but we have plenty of them already organized, with all their machinery 
In motion, operating upon priciples well understood, and I sincerely 
hope that they will be permitted to administer justice in the usual 
time-honored way. 

Section 1 is unfair, because It delays the operation of the rate estab
lished by the Commission for sixty days and then allows the railway 
company to indefinitely postpone or suspend it if the court is of the 
opinion that the "order or requirement" is "unreasonable or unlawful." 

I think that the only just provision on this subject is to declare that 
the rate made by the Commission shall go into effect as soon as the new 

• 

rate can be published, and remain- in effect until annulled by the final 
decree of the court, unless the Commission is restrained by preliminary 
injunction issued according to the established rules of a court of equity. 

Section 15 will be fully commented on by other gentlemen on 
the floor, but I will say.that section also comes from the Hepburn 
bill. Why did the fl'amers of the bill not put right down in 
plain language easily understood w ben and how and the rules 
under which an appeal could be taken, but instead thereof pro
ceed to say: 

That in all cases affected by this act where, under the laws hereto
fore in force, an appeal or writ of error lay from the final order, judg
ment, or decree of any circuit court of the United States to tbe Su
preme Com·t an appeal or writ of error shall be from the final order, 
judgment, or decree of the court of transportation to the Supreme 
Court and that court only. 

The stumbling-block to the enforcement of the order made by 
the Commission declaring a rate under this section will be " un
der the laws heretofore in forf'~" to say certainly when an ap
peal would lie from a final judgment and the limitations of the 
same. All of this means complexity, delay, and vexation. The 
rules governing an appeal could have been easily set forth. 
The bill will be a failure. 

I have to call atte:ution to the report of the majority as to 
the very luminous manner in which section 7 of the bill is ex-_ 
plained. It says : 

It is believed that cases will be greatly expedited anq that a court 
constituted as provided in the bill will become expert in matters of 
interstate commerce and a greater degree of uniformity and continuity, 
will be found in its decisions than in those of a cou_rt of less expert 
experience. 

'l'his is the only explanation vouchsafed to this House. Are 
any facts given to base an opinion on that cases will be dis
patched more rapidly by these five circuit judges who will con
stitute the transportation court than the same judges would 
have dispatched the cases in the circuit courts over which they 
preside? The Department of Justice reports that four addi
tional cfrcuit judges are needed for the regular business of the 
circuits. To whom did tile Department of Justice make this re
port? In what circuits are the judges· overcrowded with busi
ness and work? Have the circuit judges complained of oYer
work? Congress is entitled to full information on all these mat
ters before we should be called to take such an important step . 
as to appoint fiv·e circuit judges. 

I notice, 1\fr. Chairman, that my time is about to expire, and 
before it does I wish to call attention to the bill known as the · 
" Hearst bill." It has been boastfully asserted by rumor, loose 
talk, and otherwise, all, I think, coming from this side of the 
Chamber, that the Davey bill bas already five additions taken 
from the Hearst bill. If a section contained correct pdnciples 
and was right, it ought to be indorsed-it would matter not from 
whose bill or brain it came. 

I say here in the presence of this House, knowing exactly what 
I am saying, that there is not a provision in the Davey bill that 
was taken from the Hearst bill ; not one. And I now challenge 
any gentleman here on this side among the supporters of Mr. 
HEARST as a Presidential candidate for the Democratic nomina
tion four years hence, or his bill, to point out such a provjsion. 
I will say-and I believe I speak for the majority of the minor
ity of the Interstate and Foreign Commerce Committee-that 
we objected most seriously to the Hearst bill, because it was 
drastic, unjust, and unfair in some of its provisions. 

I believe that the provision for furnishing cars in section 7 
of the House bill, as to requiring a carrier to furnish cars and 
pronouncing the failure by the carrier to do so "unjust dis
crimination and undue and unreasonable prejudice and disad
vantage," .and refusing to allow the carrier to show that no 
other shippers have been preferred over the complainant, is an 
unparalleled rule of wrong and injustice to · apply to any inter
ests of our country. 

I could not support the doctrine or policy set forth in the 
twelfth section of the Hearst bill : 

Said court shall thereupon, as speedily as may be, proceed to review 
the order appealed from as to its justnessc, reasonableness, and law:fql
ness upon the said record returned by , the Commission, and thereupon 
if, after hearing the parties, said court shall be of the opinion that 
such order is unjust, unreasonable, or unlawful, it shall modify, set 
aside, or annul the same by appropriate decree or remand the cause to 
the Interstate Commerce Commission for a new or further hearing; 
otherwise the order of said Commission shall be affirmed. 

That means, Mr. Chairman, that the appellate court of inter
state commerce has the right to " modify " the order of the Com
mission fixing a rate. In other words, to modify an order 
means to change the rate, and this the Supreme Court of the 
United States has said is a legislative act not within the province 
of the judiciary. Gentlemen may differ with me in my con
struction, but I can not understand the word "modify," as used 
in that paragraph, to mean anything else. 

Now, Mr. Chairman, something has been said about President 
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Roosevelt in connection with this bill to give the Commission 
power to -declare a rate. We <>we Presid~t Roosevelt mueh for 
having driven his reluctant party to the consideration <>f this 
great measure. It is true Democrats have proclaimed for years 
past the same principles that the President declared when he 
.said: 

We believe that the Interstate Commerce Commission should be 
vested with the power, where a given rate has been challenged and 
after full hearing found to be unreasonable, to decide, subject to judi
cial review, what shall be a reasonable rate to take its place, the rul
ing of the Commission to take effec.t immediately and to obtain unless 
.and until it is reversed by the court of review ; and we also believe 
:that all proceedings brought in the courts to arrest, enjoin, or annul a 
:rate .declared by ·the Collliilission shall be expedited ·in all the courts to 
which such cases may be carried, as well as the cases arising under the 
act to regulate commerce. 

We as Democrats are standing squarely and courageously by 
the principles there declared. It matters not with us who 
enunciated, for they are right. President Roosevelt is entitled 
to great ·Credit for what he has said. I hope his .acts will com
port with bis words. We believe the bill of the majority will 
not give the relief the President advises. It is complicated with 
delays. Our substitute bill is plain, easily enforced, and -easily 
understood. [Applause.] 

The CHAIRMAN. The time of the gentleman has expired. 
1\Ir. HEPBURN. Mr. Chairman, I yield ten minutes to the 

gentleman from Illinois I Mr. RAINEY]. 
l\fr. RAINEY. Mr. Chairman, the gentleman from Alabama 

[l\fr. RICHARDSON] never said a truer thing than .be bas just 
now said in this House when be denied that any provision in the 
Davey bill is taken from the Hearst bill. I am here to say to 
the gentleman from Alabama that it would not hurt the Davey 
bill if there bad been incorporated into it -every provision in the 
Hearst bill. The Hearst .bill correctly represents the present 
progressive, radical tendency of the Democratic party in tbis 

. ,country. I am here to take issue with the gentleman from Ala
bama IMrJ RICHARDSON] when he says that no greater calamity 
·could happen t<> this country than Government ownership of 
·railroads, :and I want to ask the gentleman if he knows that the 
Democratic party in the great city of Chicago, where there are 

. twice as many Democratic voters a.s there are in his ,entire 
State, already stands pledged to municipal ownership? Does 
be know that the great city of Chicago is now the storm center 
of Goverl.Uilent ownership in this country? Let me say to the 
gentleman that upon that question in the great e.i.ty of Chicago 
the Democrats will win, and they will win this year. 

Does the gentleman know that the Democratic party in sev
eral of the great States of this Union has already taken a posi
tion in favor of <Mvernment ownership? Does the gentleman 
from Alabama realize that the party now .is a progressive, rad
ical party-that it stands for something anft ·that it .means some
thing? If the gentleman does not know it he will find it out 
four years from now when he attempts to ~·etract some of the 
things he said last night in this House. It is a matter of regret 
to many of us upon this side that we are not permitted to vote 
for a more comprehensive measure than the measure submitted 
by the minority, and :there are some of us who do not 'propose to 
vote for it. There are some of us who are too good Democrats 
to follow in the direction that :sort of an insufficient measure 
leadsJ For eighteen years five men skilled in the Jaw during 
each year of that time have been investigating ra:ih·oad problems 
and railroad questions. Their investigations have been care
fully and conscientiously performed. At intervals they have 
issued ;elaborate reports. We have paid them in :eighteen years, 
.in salaries alone, the enormous sum of $675,000. It has .cost 
.over a million dollars to keep this Commission running for 
eighteen years. · 

They make certain recommendations in their report, and both 
measures now before this House turn down every one of the 
recommendations they make except one. In line with their 
report the President of the United States takes advane.ed posi
tions upon these radical ·.questions, and both these ..measures 
Ignore almost entlrely the suggestions he .makes. There is a 
choice between two insufficient remedial measures. One of them 
is always more insufficient than the other, but I regard the 
Townsend biiJ as being the better bill, .as being more in harmony 
with the radical tendencies of the Democratic parcy. 1 am op
posed to the other bill, among other reasons for the reason that 
it Tails to provide for a -court. We have been establishing addi
tional circuit courts of appeal in order to relieve the Federal 
courts, and we -propose now here in this Davey bill to burden the 
Federal courts still more. I think tbe provision for a court in 
the Hearst ·bilJ is mueb better than the provision for a court in 
the .,.l'ownsend bill_, but the court provided for in the Townsend 
bill is better than no -court at all. I ·am opposed to the Davey 
bill for the reason that no man .can tcl1 when the rate fixed by 

. the Commission will -go into effeet, and that 1s the principal ques-

ti.on before this HoUBe to-day so far as 1t relates to rate :fixing. 
L-et me call attention to tbis provision in the Davey bill. The -

first section of it provides that the rate so fixed shal1 become 
operative "'twenty days after notice." What kind of notice? 
Who is entitled to notice? · Upon this question the bill is silent . 
The Townsend bill provides that it shall go into effect thirty 
days after n<>tice to '' all persons interested herein." The Hearst 
biB provides it shal1 go into effect at the time 1ixed by the 
order. To make things worse, if possible, here ln the second 
clause <lf the Davey bill is this provision, that i! "litigation 
shall ensue" because of such decision, then it provides that the 
rate or regulation shall go .into effect and shall remain in force . 
until a competent Federal eourt has reversed it. Now, what 
kind of litigation is meant? Some litigation in some State 
court? I do not know; nobody can tell. If the litigation Is in 
a State .court, and lf it is of such character that it can never get 
to a Fed-eral court, what effect will that have? If litigation 
commences befo-re 1he expiration <>f the twenty days, does that 
have the effect of putting the rate into operation before the 
twenty days have expired, and if the case can never get to a 
Federal court bow in the world is anybody ever going to get rid 
of the rate fixed, if it is unfair to the railroad or any other 
person! These are some matters which will require at least 
judicial -construction if this biU should beeome a law. It would 
require four or five years to get it. These are some reasons 
why I shall :vote in this House for the Townsend bill. {Ap
plause.] 

·The matter of the regulation and control of railroad rates is 
the greatest economic question :presenting itself for solution in 
this country to-day. The transportation of persons and prop
erty by land and water has been sinte the dawn -of history the 
most important element in the development of a city or State. 
That country which -could secure the quickest :an:d safest trans
portation facilities upon the most reasonable terms by land 
and by water has always outstripped its commercial rivals and 
has become a dominant factor in the world's progress. In this 
country, with wise legislation upon this most important sub
ject, we may .expect soon to app-roach an almost ideal system 
of rapid and safe transportation for men and thlngs. 'The <lays 
of the stage .coach, the . Conestoga wag<>n, the railroad track 
with wooden stringers surfaced with straps <>f iron, the Peter 
Cooper locomotive. the· J'olm Bull :engine ·and train, the hand 
brake, and the old coup-ling appliances seem now to belong to 
the remote past. But there are meR now living who have seen 
all these appliances in active and constant use. 

1.'he demand for the last half .century has been for those 
methods and appliances which tend to annihilate time and 
space ; .and to.,(lay long lines .of steel and swiftly moving trains 
of cars have brou-ght the fertile fa.rm in the Mississippi Valley 
.almost to the Atlantic seaboard. The ever-increasing demand 
for safe and rapid transportation at reasonable rates brings 
about a closer relation than ever existed before between trans
portation :and the di~tribution of wealth. If there .can be .no 
rapid and safe distribution of wealth, then commerce is re
tarded and national development proceeds along slower lines. 
Transportation is the principal mechanism by which comm<>di
ties are exchanged between separated localities. 

Wealth is the product of land or natural resources and human 
effort. The lncome ·derived from the possession or control of 
natural agencies is :called rent, and it is and always bas been 
the most important factor in a nation's cdevelopment and ma
terial progress. Rent depends largely upon location, and in 
so far as it does depend upon location transportation is the 
.determining fact(}r . 

Recognizing this principle-in past centuries .almost uncon· 
.sciously-the .lia.tions ,of the world have for so long a time .as
sumed and exercised the right to control transportation facili· 
:ties that the right of this legislative body to control and r~<YU
late interstate transportation can not be denied and is no longer 
successfully challenged. 

Under section 8 ·of the Constitution Congress is given the 
power to regulate interstate commerce. In the maximum-rate 
case (167 U. S.) the Su_preme Court holds that the _power to 
regulate includes within it the powe1· to :f:ix a rate, and in the 
Regan .case (154 U . . S.) the court bolds that the power to regu
late can be delegated to a commission. It is, theref()re, well set
tled in tqis country that Congress can ·Confer upon tbe Interstate 
Commerce Commission the .right to regn:late and contr{)l that 
tlart of the eommeree of the country which crosses the boundary 
line of States. ' 

The rail1·oad :systems ·of this country hav.e become great na
tional highways. Our transcontinental ;railroads were made 
possible by large grants of tile public domain. Before the com
mencement of the era of _railroad .building in .this coll.ntry the 
State aDd E~ederal governments donn:ted funds for the building 

• 
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of turnpike roads-and turnpike ro!l.ds were operated bS" pri- proven inadequate to meet the conditio:ris which now exist 
vate corporation.<!, but always under State and Federal control. There is an imperative demand that mm·e authority be given 
In 1806 the Fedexal Government commenced the building of the the Interstate Commerce Commission. When the Commission. 
old Cumberland road, OF "national pike." This road was built was created in 1887 it was thought tbe act cr~ting it was; 
westward from Cumberland, 1\Id., across the summit of our sufficient to enable it to correct existing abuses, but the. Su~ 
eastern mountain range, through vast forests, over fertile pral- preme Court bas decided that, while the Commission bas the 
ries, intenupted in its course only by our great rivers, through right to declare tbat an existing rate is unreasonable, it bas. 
the cities of Wheeling and Columbus, until finally, twenty-one no authority to fix a rate that is reasonable and compel its ob
years later, it reached Vandalia, in central Illinois, nearly 1,000 servance. It had authority to declare, and did declare last year, 
miles away. At this time the superiority of the railroad as a that a rate of $80 per car on peaches from New York to. Boston 
national highway became an accepted fact, and the Government was unreasonable. It recommended a reduction of $50 per car .. 
engaged no ro.ore in the construction of this kind of highways, . The carrier, however, reduced the rate $15 per car and the 
but commenced the policy of aiding the construction of rail- Commission was powerless to act further upon its -findings. In 
roads. this case the carrier need not have made the reduction. It 

Until work stopped on the "national pike" we had 3.: sort of could have stood upon its rights and compelled the Commi.ssion 
Government ownership of improved national higb_ways. The to resort to a circuit court in order to compel 3.11 observance of 
era of railroad building in this country is almost at an end. its ruling, and before the circuit court could act the movement
The end of Government aid for railroads ought certainly to be of this class of freight would be at an end, and even after the 
reached soon ~ and it is peculiarly appropriate that at this time court had rendered its judgment a reduction of only $5 or $10 
the attention of the States and the General Government should per car could have been made. ' ' 
again tm·u to the construction of good roads, intel'rupted now The situation is this·: The Commission must not only render 
for nearly ninety years. a just decision, but it must convince the carrier, otherwise the 

In the beginning the attempt was to regulate railroads just carrier simply ignores the ruling of the Commission, and, as it 
as the State and National governments regulated turnpike roads requires two years to enforce a .ruling, the finding of the Com
and canals. There was a disposition to let competition fix the mission is not of much practieal benefit either to the shippers 
charges for traffic, but the original charters contained nearly or the consumers. It therefore becomes !}OW necessary to con
always a maximum rate. In 1870, however, the States com- fer upon the Commission power not only to declare a rate un
menced to pass laws fixing rates and fares, and eighteen years reasonable, but to .declare what is a reasonable rate and to put 
ago the National Government commenced with some energy its it into effect within a reasonable time. Each of the three bills, 
attempt to regulate and control interstate raUroads under the reported out of the committee contains provisons which attempt 
powers granted to it by the Consitution. to confer upon the Commission the power to fix a rate and_ to 

On account of the conditions which have attended railroad fix a time when it shall go into effect. 
building in this country the Government has an inherent moral PRIVATE cAR co1.IPANIEs AND T.ERMINALS. 
and legal right to control and regulate railroads; and on ac- The present law is inadequate in other particulars. It pro-
count of the importance to o.ur national development and vides l:J.O remedy against the present extortions of the private 
national progress of rapid and safe transportation at reasonable car companies or the terminal abuses. Any bill which provides 
rates, it becomes a positive duty to correct without further de- no remedy in these particulars is inadequate. 
lay the abuses which now exist 

The importance of the subject under consideration can not be 
overestimated. We have within the boundaries of the United 
States 200,000 miles of railways, connecting our great cities, 
bringing into close communication the manufacturing and agri
cultural sections of our country, extending in every direction 
through fertile valleys, across great rivers, and over mountain 
ranges. Two-fifths of the railway"' mileage of the entire world 
is found within our boundaries. We have here 10 per cent more 
miles of line than there is in all of Europe. The capital stock 
and surplus of all the national banks in the United States 
amounts to only one-twelfth of the capital invested in the rail
roads of the country. The total capital and surplus funds of 
all our banl-;::s, national, State, and private, added to the total 
capital and surplus of all the loan and trust companies in the 
country amounts to only one-sixth the capital invested in the 
railroads of the country. Agriculture is the only industry that 
equals, in the amount of invested capital, the capital invested 
in the United States in railways.· 

Our great railway systems have now practically passed out of 
the hands of the men who built them. The system of receiver
ships and stock manipulation prevailing here has made it pos
sible now for the men who formerly occupied the relation of 
employees--officers of companies-to practically own and con
trol the railways of the country. Railway competition is about 
at an end. · 

Two thousand years ago, in a period when militarism pre
vailed and when the theory of the supremacy of special privilege 
found few opponents, three military commanders divided be
tween them the Roman wo~ld~ in order that within his own 
territory each might operate unrestrained by · the competition 
for supremacy of the others, In this country now, following 
the Roman idea, a few capitalists have divided up the terri
tory. As a result we have the Vanderbilt group of roads, the 
Gould roads, the Harriman roads, the Moore roads, the Mor
gan roads, and several other groups of less importance, each of 
them operating in its own territory, and a.ll of them endeavor
ing to protect the" harmony-in-competition" idea, which, in its 
last analysis, means an absence of competition. Under conditions 
as they now exist railroads can by unjust discriminations de
stroy the business of whole communities and by favoring one 
manufacturing industry can drive out of business all its com
petitors. The various railroad groups wield now in the ccnn
try a. power and influence that would have been inconceiv'f.ble 
fifty years ago. If they were unrestrained by legislative con
trol, the entire industrial system of the country would be at 
their mercy. 

The acts of 1887 and 1903 and the amendments thereto have 

PRT'VA.TE CAR COMPANIES. 
Since 1887 the private car companies have become an impor

ta.nt factor in the movement of perishable- freight. The origin 
and development of private car companies is described in the. 
Eighteenth Annual Report of the Interstate Commerce Com~ 
mission. I read from page 11 of that publication: 

The Georgia peach crop is said -to have amounted to upward of 4,00()1 
cars during the season of 1904~ and these peaches ar.e mainly shipped 
in a period of six weeks, beginning about the middle of June. Most 
of the movement is handled by the Southern Railway. The Pere Mar
quette Railroad moves from points in :Michigan along its line approxi
mately 2,000 cars of fruit under refrigeration, the movement cover1ng 
between the extremes three montlu;, but most of it moving in six 
weeks. To move the peaches of Georgia would probably require 3,000 
cars. For its movement of Michigan fruit the Pere Marquette would 
need reasonably 1,000 cars. Now these lines might well hesitate to 
invest the enormous sums which would be requir.ed to provide the nec
essary equipment, when that equipment must lie idle the greater part 
of the year, but this could be well done oy a car company whose cars 
would be employed in the orange traffic during t he winter, in the 
Georgia peach traffic in June and .July, and in the Michigan fruit busi
ness during the fall. 

On account of such conditions as are described in the extract I 
have just read, there were some years ago a number of private 
refrigerator car lines. They have all now become absorbed by 
the Armour Car Line Company, which now has a practical mo
nopoly of the movement of fruit in large quantities in most 
parts of the country. The several railroad companies pay for 
the use of these cars a fixed mileage and each company agrees 
that it will use no other cars. This compels shippers to use 
only Armour cars. The Armow Company furnishes the re
frigeration and the shipper is compelled to pay most unreason~ 
able rates. The last report of the Interstate Commerce- Com
mission shows that in 1898 this "Armour Car Lines Company" 
was furnishing cars from Michigan points in competition with 
other companies. Its charge then for refrigeration to Boston 
was $2.0 per car. , It now has a monopoly of the business and 
charges $55 per car. · The- Illinois Central performs the slime 
service under similar conditions from New Orleans to Cincin
nati for $12.50 per car. Referring to the example to which I 
have just called attention, the Commission in its Eighteenth 
Annual Report says: 

Illustrations without number like the above might be given. Some 
of these are exh·eme, but our impression is that under the operation ot 
these exclusive conh·acts the cost of icing to the shipper has been ad
vanced! 50 to 150 per cent, and that the charges in most cases a.re 
utterly unreasonable. 

The indications are that Armour & Co. (who own the Armour 
Car Lines Company) are also engaged in the fruit business. It 
can not be denied that they are- engaged in the dairy business, 
and that they handle poultry and eggs and vegetables, nor cun 
it be denied that they handle potatoes in MJ<>higun whe~e re- · 

' 
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frigerator cars are required to move the same durins the winter 
months. They are also, of course, interested in the shipment of 
dressed meats and packing-house products. The owner of these 
cars therefore possesses a strong advantage over all his com
petitors. He can charge what he pleases to otllers, and to 
whatever extent the charge made exceeds a reasonable compen
sation, to that extent the owner of the car is preferred. It 
amounts to a rebate of that amount of money. I have used the 
above example, but there are other abuses of like character per
petrated, by other car-line companies. These companies contend 
that they do not come within the provisions of the law as it now 
stands. Any bill is inadequate which does not extend the au
thority of the Commission so as to include private car-line com
panies, and so as to permit the Commission to fix a just rate to 
be charged by these companies. 

TER?!UNALS. 

The terminal road has become an important factor for the 
preferring of favored shippers. The International Har·vester 
Company furnishes an example of the method of operating pri
vate terminals. The old McCormick Harvester Company at 
Chicago has now been absorbed by the International Harvester 
Company. Within the limits of the McCormick plant were 17 
miles of private track connecting with three railroads, to wit: 
The Burlington, the Santa Fe system, and the Chicago Junc
tion Railway. By means of these three railroads the McCor
mick Company delivered to and received freight from all rail
roads entering the city. The Illinois Northern Company was 
·created to take over these 17 miles of railroad. The stock in 
the Illinois Northern Company is owned by the International 
Harvester Company. This company also has switching privi
leges over 5 miles of Santa Fe track within the city limits and 
in the manufacturing portion of the city. · A large amount of 
freight is shipped out of the McCormick plant. On account of 
the fact that the Illinois Northern Railroad connects with all 
lines entering Chicago it is enabled to demand concessions from 
the lines to .which it delivers freight, and last year it received 
from certain roads 20 per cent of the through rate from Chi
cago to Missouri River points. The rate on machinery of the 
character manufactured by the International Harvester Com
pany" is $60 per car from Chicago to the Missouri River. The 
Illinois Northern therefore receives $12 for switching a car to 
the railroad making that concession-a payment of $8.50 per 
car more than the maximum charge heretofore made. A· pay
ment of $8.50 per car to the Illinois Northern Railroad Company 
is a payment to its owners, the International Harvester Com
pany, and to that extent that company is preferred over other 
shippers. Examples of terminal railroads are numerous--the 
United States Steel corporation owns 62 miles of terminals at 
South Chicago, 18 miles at Joliet, 18 miles at Milwaukee, 10 
miles at its Union Works, and 4 miles at its North Works. 
Through a main line 7 miles long from South Chicago to Indiana 
Harbor it connects with several roads entering Chicago. The 
company operating its terminals obtains a division of freight 
on all cars delivered to connecting railroads, for the East and 
the West, ,of from $6 to $20 per car. These charges are much in 
excess of a fair compensation, and amount to a rebate to the 
United States Steel Company. For this its officers can not be 
prosecuted under the law. The logical remedy for these abuses 
is to extend to these terminal companies the operation of the 
interstate-commerce laws, and place them under the control of 
the Interstate Commerce Commission. 

After. eighteen years of work the Interstate Commerce Cotn
mission finds itself powerless under existing laws to carry into 
effect adequate remedial measures. With reference to its limi
tations in the matter of :fixing a just rate the Commission, in its 
report for 1904, says : 

The Commission may find after careful and after extended investiga
tion that a rate complained against is unreasonable, and order the car
rier to desist from charging that rate for the future, but it can not, 
though the evidence may and usually does indicate it, find and order 
the reasonable rate to be substituted for that which has been found to 
be unlawful. It results that any reduction of the wrongful charge 
amounts to technical compliance, -and frees the carrier from any legal 
obligation under the order. The Commission can issue Its order only 
against the rate complained of; it can condemn the wrong, but it can 
not prescribe the remedy. 

• • • • • • • 
No more appropriate language can be used in concluding our remarks 

upon this subject than ls employed by the President ln his annual mes
sa?.e to the Congress : 

' The Government must in Increasing degree supervise and regulate 
the workings of the railways engaged In interstate commerce; and such 

, Increased supervision ls the only alternative to an increase of the pres
ent evils on the one hand or a still more radical policy on the other. 
'l.'he most important legislation now needed as regards the regulation 
of corporations is this act to confer on the Interstate Commerce Com
mission the power to revise rates and regulations, the revised rates to 
go at once Into effect, and stay ln effect unless and until the court of 
review reverses it." 

Some railroad representatives meet· the above argument by 

-

saying that rates are lower here per n ton mile" than they are 
in Europe, and that rates are lower now than in former years. 
Rates ought to be mucli lower here per " ton mile " than in 
Europe-distances are greater here. Rates certainly ought to 
be much .lower than they were several years ago. There has 
been an improvement in the method of handling freight 
Heavier rails are used-larger locomotives can now haul greater 
loads. Tl.le cost of handling freight per " ton mile " has been 
decreased. 

According to Poor's Manual of Railroads, the value of rail
road assets in this country in 1900 was $12,000,000,000. He ar-

. rives at this conclusion by adding together the pal' value of the 
capital stocks and bonds comprising the capitalization or "se
curities " of the railroads. How much of this value is fictitious 
and how much consists of watered stocks can not be determined. 

Adopting the somewhat violent presumption that there is in
vested in railroads in money the above sum, and if there are 
200,000 miles of railroads in the United States, then there is in
vested in railroads in the United States per mile the sum of 
$62,500. If each mile of railroad yielded net 4 per cent on this 
investment per annum, it would yield $2,500. It must be ad
mitted that a return of 4 per cent is about as good as can be ex
pected on any large investment of funds. The report of the In
terstate Commerce Commission made December 17, 1904, shows 
that the net earnings of railroads per mile in the United States 
for 1904 was $3,035-nearly 5 per cent per mile-and the report 
further shows that the net earnings for 1904 were $6,400,000 
less than for 1903. If the actual cash invested, plus watered 
stock and fictitious values, can produce the aboYe return rail
roads ought to be able to stand a proper adjustment of freight 
rates, even if it amounts to a substantial reduction. 

PRIVATE CARS. 

With reference to private cars, the Commission, after an ex
haustive review of the subject, make the following recommenda-
tions; -

'l.'he only way in which a complete remedy can be afforded is by in
vesting this Commission, or some other tribunal, with power to Inquire 
whether these charges are reasonable, and to make them reasonable it 
found unreasonable. This can be accomplished in two ways : 

1. By making the common carriers responsible to the public in the 
matter of special equipment and this refrigeration service, it they are 
not responsible now. 

2. By bringing the car-line companies which provide the refrigeration 
for interstate shipments under the jurisdiction of the act to regulate 
commerce, and making their charges subject to the determination of this 
Commission. 

TERMINAL RAILROADS. 

As a result of years of investigation the Interstate Commerce 
Commission reached this conclusion with reference to terminal 
roads. I read from the last report of the Commission : 

The terminal road is, in our judgment, one of the most dangerous 
means for the preferring of favored shippers at the present time, and 
we earnestly call the attention of Congress to this situation. • • • 
The important thing to which we call attention is the growth of these 
practices. Until recently it is our impression that they have been 
largely confined to a few instances. To-day they are extending in all 
directions, and unless checked must soon become general. • 

The fact that we are considerjng these questions at all is due 
to the positive recommendations contained in the President's 
message, which the majority in this House could not entirely 
ignore. In his message the President uses this language : 

Above all else we must strive to keep the highways of commerce open to 
all on equal terms, and to do this it is necessary to put a complete stop 
to all rebates. Whether the shipper or the railroad Is to blame makes 
no difference; the rebate must be stopped, the abuse of the private car 
and privat e terminal-track and slde-trnck systems must be stopped, 
and the legislation of the Fifty-eighth Congress, which declares it to be 
unlawful for any person or corporation to offer, grant, give, solicit, 
accept, or receive any rebate, concession, or discrimination in respect 
of the transportation of any property In interstate or foreign commerce 
whereby such property shall by any device whatever be transported at 
a less rate than that named In the taritl's published by the C!).rrier, 
must be enforced. 

There are other abuses connected with those I have enumer
ated, and they are almost as important, but I can not undertake 
now to discuss them. 

THREE BILLS REPORTED OUT. 

Three bills have been reported out from the committee-the 
Hearst bill (H·. R. 13778), the Townsend bill (H. R. 18588), and 
the Davey bill (H. R. 17786). Under the rule adopted by Re
publican votes in this House none of us are permitted to vote 
for the Hearst bill, and under the same rule we are not-per
mitted to offer any amendments. We must choose between the 
Townsend bill and the Davey bill. Neither of these two bills, 
in my judgment, meet the demands of the situation, neither of 
them comply . with the suggestions contaj.ned in the President's 
message. I have prepared a comparison of the three bills re
ported out for my own convenience in studying the bills and for 
the convenience of any person who may desire to compare 
tbem. I desire to insert it in the REcono here. 
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COMPARATIVE ANALYSIS OF HEARST, TOWNSEND, AND DAVEY BILLS-RA..IL

ROAD·RATE ABUSES AND HOW REACHED BY THE THREE BILLS REPORTED 
OUT OF THE COMMITTEE. 

Hearst bill Townsend bill Daver,bill 
(H. R.l3778). (H. R. 18588). ' (H. R. 7786). 

Do they give Commission Yes (sec.1) ..... Yes (sec.1) .... . Yes (sec.1). 
power to declare what 
IS a just rate and to fix 
same? 

Do th~rovide a remedy Yes {sec.5; sec-. No------------- No. 
ag· private- car £), lines Uand 
a uses? 25; sec. 7, end 

D~thflsf~~~:i::U~~;; 
of section). 

No----··------- No. Yes (secA; sec. 
6,line 19). 

Do Eey provide a remedy Yes (sec. 4, No ............. No. 
against discriminations lines 18 to 29; 
made possible by sec. 5). 
changes m cla.ssiflca tion? 

No ............. No. Do they provide a remedy Yes (sec. 4, 
against abuses made lines12to25). 
possible by change of 
rates? 

Do they extend authority Yes (sec. 2) ____ No------------- No. 
of Commission so as to 
include part rail and 
part water lines? 

Yes )sec. 3; sec. Yes (sec. 5) .... Yes (sec. 3). Do these bills require con-
necting carriers to ac- 4

3 
ines 3 to 

quiesce in joint rates? 1 ). 
No---····------ No. Do. they provide a remedy Yes (sec. 6, 

:C\~a~~ r~: ~ee ;!~~ lines 22 to 24; 
sec. 8, lines 3 

I locality? . to 14). 
When do findings of Com- On date speci- 00 days after Bi 11 uncertain 

mission become effect- fled in the notice to per- in this partie-
ive? order (sec. 7). sons affected ular (sees. 1 

thereby (sec. and2). 
1). • 

No. Do they provide for ape- Yes {secs.10 to Yes (sees. 7 to 
cial courts of reviewY 18,mclusive). 20.inclusive). 

Uncertain; Ian-Can cases be taken to Su- Yes; if const1- Yes; if la. ws 
preme Court? ~~~~6\~:I heretofore in guage is can 

force permit go "to any 
(sec.l3). same (sec. court h~ viJ;lg 

15). srgJt~;. .;1~ 

Within what time must 60 days after No limit------- N~:lim.it. 
Commission determine case is sub-
cases brought before it? mitted 

15). 
(sec. 

The Hearst bill, reported out by Mr. SHA.c::KLE.lro:&D and Mr. 
LAMA& of Florida, two of the minority members of the commit
tee, is the only one of the three bills which even attempts to 
furnish a remedy for existing conditions. If enacted into law 
it would, in my opinion, be perfect remedial legislation. It 
represents the result of years of work and investigation by its 
author. The prosecutions carried on by him in the courts at 
his own expense, in. the interest of the people, have disclosed 
to him the inherent weakness of the acts now in force. He has 
b].azed the way where others have followed. The Hearst bill 
was introduced in this House March 11, 1904. The Interstate 
Commerce Commission did not recommend legislation along the 
lines of the Hearst bill until nine months after the introduction 
of the same. Nearly nine months after the Hearst bill was pre
sented the President, in his message, recommended such legisla
tion as the Heart bill provided for. The Davey bill was intro
duced nearly a year after the date of the introduction of the 
Hearst bill. The Hearst bill will be now rejected, but the 
movement in favor of railroad-rate regulation can not be sup
pressed-it must go on-and before the end is reached every 
provision of the Hearst bill will be incorporated in the existing 
law. The stone which the builders now reject, the same will 
become the chief head of the corner. 

It is a matter of regret to most of us on this side that we can 
not vote for a more far-reaching and comprehensive Democratic 
bill than the substitute to which we are limited by the rule 
adopted here. Eighteen years of experience with the present 
law ought to give us a better bill than either the Republican 
measure or the Democratic substitute (the Davey bill). 

During each of the last eighteen years our Interstate Com
merce Commission, composed of five men learned in the law, with 
competent assistants, has been working on this question. We 
have paid to these Commissioners in salaries alone in that period 
of time $675,000. The total expense to the country of keeping 
this Commission going for eighteen years wll exceed $1,000,000, 
and during that time we have not made the slightest progress in 
the fight. If either the Townsend or the Davey blll should be
come a law, we would then be just where we started eighteen 
years ago. These bills only propose to give to the Commission 
a power that the country thought was conferred by the act of 
1887, and which the Commission exercised for ten years and 
until the Supreme Court construed the act against them in this 

particular. During. the last eighteen years our great trusts 
have sprung into existence, made possible largely by discrimina
tions of railroads Jn transportation matters. The mountain has 
labored and brought forth a mouse. The country had a right 
to expect, and it does expect, better legislation than is provided 
in either of these bills. If there is a choice between two such 
insufficient measures, I prefer the Townsend bill. It is the bet
ter measure of the two, and I expect to vote for it. After all, 
perhaps, the country is to be congratulated upon the fact that 
there is little chance for the bill which passes this House to 
go through the Senate during the present session. When Mem
bers on both sides of this House go home, and again get in touch 
with their constituents and find out what they want, they wm 
be ready when they come back in extraordinary or regular ses
sion to support better measures than either of these. 

I think the Townsend bill is the better bill of the two for the 
reason, among other reasons, that it provides for an appellate 
court We established a short time ago additional Federal 
courts, and they are now all fully occupied with Federal busi
ness. The time of these judges ought not to be taken up in the 
adjustment of freight-rate matters. .The Hearst bill provides 
for a better court, in my judgment, than the Townsend bill, but 
the court provided for in the Townsend bill is better than no 
court at all. 

I regard the Davey bill as insufficient in that it does not, hi 
my judgment, clearly provide a method of putting into effect · 
the rate fixed by the Commission. In the first clause the Ian• 
guage is, "shall become op~rative twenty days after notice." 
What kind of a notice is meant? Who is entitled to notice? 
How is that question to be settled? The Townsend bill pro
vides that the Tate fixed shall go into effect " thirty days after 
notice thereof has been given to all persons affected thereby.'' 
This is a little better. The Hearst bill provides that the rate 
fixed shall become effective "on and after the date fixed in the 
order." This, it seems to me, is the best method of all. The 
second section of the Davey bill provides that wheir a te is 
fixed and "litigation shall. ensue because of such decision" the 
rate shall continue in force until the decision of the Interstate 
Commerce Commission shall be held to be error by the United 
States court having proper jurisdiction, but no court taking 
jurisdiction shall consider any testimony except " such as is 
contained in the record." What kind of litigation does this sec
tion contemplate? Litigation in a State court? How does this 
affect the provision I have just referred to in the first clause? 
Does it have the effect of putting the rate into operation within 
twenty days if litigation commences within that time? The 
fixing of a rate might indirectly or directly be the occasion of 
litigation in. a State court. Would that put the rate in opera
tion within the twenty days and keep it in operation until the 
case reached that United States court having proper jurisdic
tion and was held to be error there? What would be the effect 
upon the continuance of the rate so fixed if the litigation was of 
such a character that it could never reach a Federal court? 
What "record " is meant to which courts taking jurisdiction 
are limited? Is the record of some State court contemplated? 
In view of the fact that this bill does not provide for a court 
of review, it would take four or five years to get the Supreme 
Court of the United States to pass upon these matters. They, 
certainly require judicial construction. The last three para
graphs of this bill do not help matters any, and do not tend to 
explain or make clear the time when the rate may be made to 
go into operation. Believing that a little effective legislation at 
the present time is better than nothing at all, I will be com
pelled to cast my vote for the Townsend bill. 

I do not agree with the position taken by the gentleman from 
Alabama [Mr. RICHARDSON] upon this floor when he contended 
that "Government ownership would be the greatest calamity 
that could happen to this Government" I deny that what he 
said correctly represents the sentiment of the Democratic party, 
of the country. If the only legislation we can ever get sub
mitted to this body is the kind of legislation provided for in 
these bills now under consideration, we are nearer the other 
extreme than the gentleman from Alabama imagines. The re
fusal of the majority to permit us to legislate upon termirials 
makes possible municipal ownership of all terminal roads oper
ating in our great cities. The fight for municipal ownership 
is now on in Chicago--and the Democratic party there is com
mitted to that proposition. The indications are that we may 
expect a Democratic victory there in the spring elections and 
that we may soon see the great city of Chicago owning and op
erating its street railway systems. This may prove the enter
ing wedge, and if railroads continue their present opposition 
to remedial legislation) we may be forced to the other extreme, 
and the present abuses may result in forced Government own
ership. The gentleman from Alabama is hardly in touch with 
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the present radical progressive tendencies of the Democratic 
party. I believe the legislation now attempted, ineffective as 
it apparently is, will result in arousing the country to a sense 
of impending dangers, and that the people will in the near 
future compel Iegisl~tion along the lines of the Hearst bill and 
the President's message. [Loud applause.] 

Mr. HEPBURN. Mr. Chairman, I will yield ten minutes to 
the gentleman from Illinois [Mr. PRINCE]. 

'l'he CHAIRMAN. The gentleman from Illinois [~fr. PRINCE] 
Is recognized for ten minutes. 

1\fr. PRINCE. Mr. Chairman, the State I represent in part 
has had much to do with the regulating of railroad rates. In 
the early seventies the people of the State of Illinois felt that 
the railroads and warehouses of that State were pressing 
rather heavily upon the producers, the consumers, and the 
shippers. The farmers at that time, who were organized into 
fraternal societies called "granges," thought that they would 
take a hand in the regulating of railroad rates. They entered 
tnto politics. They elected members of the general assembly. 
Not satisfied with electing members of the general assembly, 
they came to the county where I now live, and then lived as a 
boy, and selected a lawyer of high standing and ability, a Demo-

- crat in politics, living in a judicial district of 8,000 Republican 
majority, and named him as a candidate for justice of the su
preme court of the fifth judicial district of Illinois. _ 

On the 2d of June, 1873, he was overwhelmingly elected as 
one of tho justices and took his seat as a member of the su
preme court of th~ State of Illinois. He carried out the views 
of the people that were back of him in seeking to regulate 
J.•ailroad rates. His presence there was pivotal and poten
tial, and he helped to sustain and maintain the law that was 
passed by the granger legislature and helped to make it consti
tutional. 'l'hat case was appealed to the Supreme Court of the 
United States, and after a full and fair hearing the opinion of 
the people as crystallized by this justice of a supreme court was 
declared to be the law of the State of Illinois, and the law of 
the State of Illinois was declared constitutional by the highest 
judicial body in this country. As a result of that; this Demo
crat, Alfred M. Craig, for twenty-seven years sat with honor 
and distinction from a Republican judicial district as a justice 
of the supreme court of the State of Illinois. 

When· the question of a successor for the late Chief Justice of 
the Supreme Court of the United States was under discussion, 
his name was properly presented to the then President, Mr. 
Cleveland, and, after much discussion, the latter saw fit to name 
another from the great State of Illinois, and who to-day graces 
that bench as Chief Justice of the Supreme Court Had Justice 
Craig been selected, had he been called upon to preside over 
that august and dignified body, his decisions, in my .judgment, 
would rank high among the distinguished men who l!ave occu
pied that position in the years that have come and gone. As a 
result, Mr. Chairman and gentlemen of the committee, of that 
discussion that took place in the State of Illinois, it was caught 
up by the men then in public life. There came up from the 
great State of Texas Mr. Reagan, and there came in, fresh 
from the people, and imbued with those ideas, two great gov
ernors from two great States, one of them, SHELBY M. CULLOM, 
now the distinguished Senator from Illinois, and the other, Gov
ernor Davis, from the gr~at State of Minnesota. They, along 
with other men, caught the spirit of this idea, and as a result
ant there was given to the public in 1887 the present interstate
commerce law. 

For a number of years that law was put into operation. 
The law gave to those commissioners at that time, as it was 
then supposed, ample power to regulate and control railways, 
ample power to fix a maximum rate, and during the ten years 
that intervened from the formation of that body up to the time 
that the Supreme Court sheared it of the power to fix maxi
mum rates, there was no discussion, so far as general discussion 
is concerned, about their exceeding their power as commissioners 
of interstate and foreign commerce. There was no discussion 
going on as there is to-day throughout the length and breadth 
of this great country of ours that they were exercising power 
that was confiscatory in its nature. But there- came a change. 
'l.'hese men were deprived of the right to exercise what was 
believed to be the power that was conferred upon them. And 
for the las-t five years there has been no hand to restrain. 
The railroads have been moving along in their judgment as they 
thought wise for the interests of their property and for the 
interests of the public which they represent And let me say 
here that they represent a great interest. There are 209,000 
miles of railway in the United States ; $12,600,600,000 of value 
in railways ; the gross earnings for 1904 were $1,966,000,000. 
. There are more than 1,400,000 people employed on the railways 
of this country. For every 400 people in the United States 
there is 1 mile of railway. 

Oneoeighth of the entire wealth of the country is ·invested in 
railway ·property. · The gross earnings· per mile per capita are 
$23 . ..The net earnings per capita are $7.67. Every man, 
woman; and child in this Republic pays yearly, in dividends·, 
$2 as a result of their riding upon the railroads of this country. 

l\Ir. HILL of Connecticut. Will the gentleman allow me to 
ask him a question? 

Mr. PRINCE. Certainly. 
Mr. HILL of Connecticut. The gentleman is doubtless 

familiar, and I am not, with the condition of affairs from 1887 
to 1897, while the Commission possessed this power that we 
propose to reinvest them with. Did the operat ion of that power 
in the hands of the Commission generally in any way relieve 
the country of these discriminatory and unjust charges, and so 
forth, or ·was it not a matter of fact that they were more 
tlagrant while that power was in the hands of the Commission 
than since? 

Mr. PRINCE. My understanding is it generally did relieve 
the conditions then existing, and my further understanding is 
from the record that the railways themselves never felt the 
oppressive hand of this Interstate Commerce Commission, be
cause by steady growth they increased their properties and the 
value of their properties. The records will show that they ad
vanced pari passu with the growth in values and in wealth of 
this country, as, in the language of Speaker CANNON, "We went 
forth in leaps and bounds in the days gone by." 

I am not here to criticise the railroads. I think, as I have 
stated here, that they are an integral _and potential factor in 
the development and growth of our country. They are as essen
tial as our shippers; they are as essential as our consumers 
and producers. They represent here, as I have said, one-eighth 
of the value of all the capital of the Republic. . 

Mr. COCHRAN of Missouri. May I inquire of the gentleman 
if in arriving at the value of the railroad, as you have stated 
it, at one-eighth, you accept their present capitalization as the 
measure of it? 

Mr. PRINCE. I do; because I know of no better way of 
getting at it 

Mr. COCHRAN of Missouri. I know of no poorer way. 
Mr. PRINCE. Well, make your speech and state what the 

' 'alue should be-. [Applause.] 
The measure now under consideration is a compromise one, 

It is the best we can hope to pass at this session of Congress. 
I believe it will work no harm to the capital invested in rail
roads. In truth, I believe it will work much good for the rail
roads. It is curative and remedial legislation. It restores to 
the Interstate Commerce Commission the powers· originally 
supposed to be conferred upon them. If I thought this meas
ure was destructive of railroad interests I would not support it 
I have no sympathy with the views of those who believe 
in destroying corporate wealth. Railroads are public high
ways. They possess the power of eminent domain. They are 
and should be subject to governmental control. They are crea
tures of the law. The creature should not be more powerful 
than the creator. Railroads have rights. The public have 
rights. This measure will safeguard the rights of all concerned. 
It is moderate and temperate legislation. We had better pass this 
measure than fail to pass any. A failure to pass this measure 
may compel us later on to pass a more drastic measure, which 
will work great harm to all affected thereby. I shall favor 
this measure, not be-cause I regard it perfect, but because I re
gard it a step toward conservative and needed remedial legisla
tion. [Applause.] 

The CHAIRMAN. The time of the gentleman bus e~--pired. 
Mr. HEPBURN. I yield ten minutes to the gentleman from 

Nebraska [Mr. HINSHAW]. ' 
Mr. HINSHAW. Mr. Chairman, the greatest evil in the mat

ter of freight rates from which the people of this country now 
suffer is caused by the skillful devices under which favored 
shippers reap illegal advantage and by which the carriers are 
practically compelled so to discriminate against the small ship
per and producer who markets his own product as to amount 
to a destruction of their business and to enhance unduly tile 
profits of the large transporter of freight. These discrimina
tions were formerly effected by direct rebates, but since the 
enactment of the Elkins law and similar measures it has been 
found necessary to employ the devices of the private car line, 
excessive charge for refrigerator cars for meat, dairy, poultry, 
and vegetable products; the use of short privately owned 
switches and terminal facilities, for which an unjust and un
equal percentage of the through rate is charged by the shipping 
owner, amounting in maily instances to 20 per cent of the -rate 
charged for a long haul of many hundreds of miles. This eva
sion of the law has been practiced tiy the many corporations 
controlled by the Armours, Swifts, and other gigantic packing 
interests and by the large fruit growers of many States and is 

'-. 



• 

~90.5. CONGRESSIONAL RECORD-. HOUSE. 
- • - I • • ~ '" • 

2017 
usually accomplished by exclusive private contracts with certain 
railroads by which those railroads are given _ either so many 
cars- per month for shipment or the entire product of the cor-
poratj,on. · 

The Interstate Commerce Commission, under the a:ct of 1887, 
bas power to prohibit a difference in charges "by any, special 
rate-, rebate, drawback, or other device," and the Elkins amend
ment prohibits " any device by which property may be trans
pQrt;ed ·at a less rate than that named in the tariffs or whereby 
any other advantage is given or discrimination is practiced." 
In November, 1904, the Interstate Commerce Commission de
Cided Huif" Where- excessive divisions of rates are granted by 
a carrier to another carrier owned and controll~d by a shipper, 
fo1~ the purpose of obtaining the traffic of that shipper, they 
benefit the shipper and operate_ as a r~bate or other device to 
cut the tariff charge in violation of the law," and that, in the 
case then decided, a division -of 10 per cent of the rate from 
Chicago to the seaboard and 20 per _cent from the Missouri 
River were grossly excessive and came within the inhibition of 
the act . . The difficulty heretofore has been that, while the Com
mission had pow-er -to dechire a rate unreasonable and that cer
tain devices were" in effect rebates and prohibited by the law, 
yef under the construction placed upon the act by the Supreme 
Court in 1897 ·the Commission was denied the power to en
force its findings , ·so 'that 'all of the~e aCts were practically nulli-
fied and without force. _ 
. In the ·Townsend bill, now under consideration, it is sought to 
~onfer upon an -enlarged commission power not only to fix a 
reasonable rate -iii ·the place of the one declared to be un
reasonable-or unjustly discriminatocy, but also to declare any 
regulation o·r power whatsoever affecting the transportation of 
persons or property which is unreasonable or unjust unlawful, 
aiid" to" declare and "order -what shall be a just and reasonable 
practice or regulation for the future, and the order of the Com
mission ·shall take· effect within thirty days after notice to the 
person affected. - This provision, if _upheld by the courts, will, 
in iny judgm_"ent,-right the existing wrong and will place within 
the reach of every producer and shipper a weapon by whiCh he 
can· compel with . expedition both the establi~hment of a rea
sonable ru1d just -rate for- transportation and also prevent the 
giving of rebates, the excessive charge for private and refriger
ator car sei·vice, and the . discrimination in favo~ of favored 
shippers by reason of their ownership of valueless terminal 
facilities. - - · 

There are 50,000 private cars now in operation, mostly owned 
by packers. There are a few private cars owned by car com
panies not . engaged in shipping, but who lease their cars to 
shippers and to railroads . . It is estimated that the private re
frigerator cars cost from $1,000 to $1,200 each, while probably 
ordinary freight cars cost about $600. The vast profits to the 
owners of the private-car lines can be -understood when it has 
been-- revealed that ordinary freight cars are leased at 20 cents 
peF day, while private beef ·and other refrigerator cars, making, 
by contract, 135 miles per day, are paid east of Chicago at the 
rate of three-fourths cent per mile, and between the Mis
souri River and Chicago at the -rate ·of 1 ·cent per mile, or from 
five to seven times as much -as . is paid for the freight car. 
These cars are paid for by the railroad, and hence event~ally 
by the shipper and consumer, whether loaded or empty. The 
mileage received from the ·railroad by the owner of these cnrs 
is large enou-gh- so that he can pay back to the favored shipper, 
which usually is himself, one-half the mileage. It is apparent 
that this is nothing but a rebate in disguise, and operates to the 
utter destruction of the shipper who does not own· a line of 
private cars: . . 

Mr. SHACKLEFORD. I want to ask the gentleman if the 
bill you are supporting over there contains any regulation of the 
private-car lines? 

Mr. HINSHAW. I think so, and I am coming to that now. 
Those railroads, and there are some, which rebelled against 

this iniquitous system have found themselves deprived of the 
business monopolized by the great packing houses, which en
gage not only in shipping and packing dressed meats, but like
wise almost monopolize'the dairy, fruit, and vegetable business of 
tlie country, and operate on a gigantic scale in grain as well. The 
result of this perfected system has been that the shipping con
cerns have not only been able to dictate freight rates, but like
wise practically to fix the price of commodities to producer and 
consumer alike. 

In addition to the mileage rate the private-car companies have 
usually been able to obtain a division of the regular freight 
rates of from 10 to 12! per cent. Another device of great ad
vantage to the private-car owner is the icing of refrigerator 
cars, which the railroad is usually supposed to do, but which the 
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private-car owner generally contracts . to perform -for 12! per 
cent of the refrigerator rate. This makes it impossible for a 
private shipper from California, Florida, or Georgia to employ 
any other service but the private-car lines. · 

It is believed that this bill will reach these difficulties; that 
the court of transportation will have the time to hear and deter
mine with speed all appealed cases. Except in extraordinary 
cases, no evidence will be admitted in the court of transporta
tion not heard before the Commission. We know that the Presi
dent will seek for the Commission men of superior ability and 
wide experience. [Applause.] The people of the United States 
have unbounded confidence in the good judgment and; above 
all, in the integrity and patriotism of their Chief Executive. 
We are assured that he approves this legislation. The people 
of this country seek relief at the hands of Congress. Their pe
tition should be heard. [Applause.] 

The millions who live in the valleys of the Mississippi and 
·Missquri must seek for the vast surplus of their products 
markets in the East and South, at the great seaboard cities of 
the country. The freight rate, even if justly and impartially 
levied, absorbs a large percentage of the value of the products. 
But if to this is added the discriminations suggested by greed 
and enforced by the accumulated millions of organized capital, 
the small manufacturer, the stock raiser, the farmer, the di
minutive shipper has no chance for his industrial life in the 
unequal contest. 

The President knows that he owes his election to the millions 
of the plain, common people of this country, and he proposes, to 
the extent of the powers of his great office, to afford them relief. 
To this worthy and patriotic object we should all be willing to 
lend our best efforts and grant a full measure of devotion to the 
best interests of the people of the whole Union. [Loud ap-
plause.] . 

l\Ir. HEPBURN. I yield fifteen minutes to the gentleman 
from Pennsylvania. 

Mr. WANGER. Mr. Chairman, the purpose of the pending 
bill-alike of that ,reported by the gentleman from Michigan 
[Mr. TowNSEND] on behalf of the majority of the Committee on 
Interstate and Foreign Commerce, and that offered as a substi
tute by the gentleman from Louisiana [Mr. DAVEY] on behalf of 
the minority of that committee and of the membership of this 
House--briefly summarized, is to secure a " square deal," alike 
for the shippers of the country and therein of producers and con
sumers,· without injury to the great railway interests and other 
common carriers. The leading features of each bill is to confer 
upon the Interstate Commerce Commission the power and au-

-thority -to revise after full hearing a rate fixed by such carrier 
for the transportation of a given product or of any regulation or 
practice which may be established by the carrier in connection 
with such transportation. 

It is a great question of possibly immeasurable significance, 
and it is only because after years of study and investigation it 
seems to me to be essential to tile welfare of the country, to be 
entirely warranted by law and reason, and to be capable of 
amendment or of repeal in the event that experience shows its 
incompleteness or its impolicy, that I give my hearty concur
rence to the adoption of some measure conferring the authority, 
and believing that the ·measure reported by the majority is more 
complete and wise in detail, that I give my preference to it and 
shall vote against the adoption of the substitute and in favor of 
the passage of the Townsend bill. 

In view of the many and clear declarations of the Supreme 
Court of the nation in the interpretation of the interstate-com
merce act since 1887 and of other like legislative enactments, it 
can not be questioned that Congress has full authority to declare 
and determine what are just and reasonable rates, providing 
there is no confiscation of private property, and to delegate that 
autl10rity to a commission. 

Undoubtedly it would be preferable if we could formulate a 
statute clearly defining what are just and reasonable rates 
practices, and regulations, but as the complex nature of the sub: 
ject and its multitudinous .details baffles the ingenuity of man 
in formulating laws which shall meet every item, incident, arid 
phase of the question, it is essential if we wish to provide for a 
more effective ascertainriient to delegate the authority, and the 
only existing legal body appropriate for the duty is the Inter
state Commerce Commission. 

That Commission has been the subject of serious and severe 
criticism and has cost the nation a vast amount of money in 
salaries and expenses ; but it has done a great work and been 
fully worth to the country far more than the expense involved. 
Its members have been able, patriotic servants of the people, 
and its intricate and perplexing duties have generally been dis
charged with singular ability and freedom from bias or par-
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tiality. · It may. not have done all that with present knowledge 
we can see would have been possible to justify the sanguine 
expectations of the public and of its creator, but having to 
blaze a way instead of tread a beaten track the wonder is that 
it has done so much that has been eternally right and has so 
rarely fallen into error. 

Mr. S. H. Cowan, the able attorney of the Cattle Grazers' 
A ociation of Texas and other western cattle associations, says: 

THE • ACT TO REGULATE COMMERCE HAS BEEN OF GREAT V ALOE. 

That il ha.s been of inestimable value no one familiar with the facts 
can doubt. The accumulated information contained in annual reports 
of railways and the records and statistical data covering, a.s they do, 
sixteen years of the marvelous railway development of the country in 
construction, consolidation, and operation of railways, as well as their 
fi.na.nclal operations1 comprises a history which otherwise it would be 
practically impossiole to obtain. Its value, therefore, can not be 
overe timated, because we would be groping in the dark in any attempt 
at railway regulation without it. It has been, therefore, equally 
valuable to the railways themselves and to the public. The same may 
be said of the tariffs on file with the Commission for the same period, 
comprising a history of rates otherwise unobtainable. 

In addition to this, volumes of testimony and findings of the Com
m ission in the many important hearings which it has held, in which 
opinions have been rendered, often by very able men, furnish an 
encyclopedia of learning upon the subject to which anyone may resort 
who desires to become educated upon the subject, but for which we, the 
public, would be like a schoolboy starting in the primer, so far as this 
subject is concerned. 

And, again, the questions which have ar,isen in the courts, fought 
out by lawyers of great ability and decided by judges and courts emi
nent for probity and learning, have blazed the way and placed by the 
roadside landmarks of inestimable value to guide both the public and 
the railroads when confronted, as we are, with the question of appro
pri,ilte railway regulation, which our worthy President emphatically 
declares to be the most important question before the American people. 

So, therefore, to him. who says that the act to regulate commerce 
bas been a failure or a worthless enactment let it be said he has not 
fail'ly measured it. 

It is no uncommon thlng to read in the papers and to hear from the 
platform declarations that the law as it stands is worthless, but what 
has been sahl shows that such statements are incorrect. That the 
law has been discovered to be seriously defective is undoubtedly true, 
yet l t affords some remedy, though very imperfect, and is being con
stantly resorted to as the only means of railway regulation. Many of 
the Commission's decisions are complied with, and the fact that it may 
be resorted to with a !air show of success, after protracted litigation, 
bas no doubt some beneficial restraining effect. On the whole it may 
!airly be said to have been of very great benefit to the public. 

The members of that Commission believe, and the representa
tives of most of the commercial organizations who have led 
the battle for more equal and fair rates confirm the theory that 
the one great weakness of the Commission is its lack of au
thority under the present law in finding that an existing rate, 
practice, or r~oulation is unfair or discriminatory to declare 
wllat is just and reasonable for the future and to secure com
pliance with that declaration without undue delay or multi
farious litigation. 

This theory . is challenged by some shippers, commercial or
ganizations, and probably· most railway magnates and holders 
of railway securities. My esteemed constituent, Mr. Philip 
Godley, chairman of the committee of transportation of the 
American Warehousemen's Association, member of the National 
Board of Trade, and conservative business man, voices the 
opinions of a large part of the conservative citizenship of the 
country in a letter which I shall print with my remarks. I 
r espectfully dissent from his conclusion that the demand for 
governmental supervision of transportation charges, practices, 
and regulations is analagous to the demand of several years ago 
for the free and unlimited coinage of silver, although it may be 
conceded that a considerable part of the clamor for the present 
proposed legislation, like that upon the coinage question, comes 
from what they termed the explosive, oratorical elements of 
our citizenship. But the demand is also made by men of the 
utmost conservatism, and above all seems to be warranted by 
past and present experience and conditions and to be indorsed 
by thoughtful publicists, including a considerable number of 
broad-minded, patriotic heads of great railway systems. 

'!'hat able president, A. J. Cassatt, esq., of the great Pennsyl
vruiia -Jtailroad Company, has not only announced his adherence 
to the proposition now, but took the position at least three years 
since that governmental revision and regulation of transporta
tion charges, practices, and regulations was wise and inevitable, 
and when we .consider the problems with their attendant cir
cumstances and conditions, how is any other conclusion possible 
if anything like a square deal is to be hoped for or enjoyed? 

That great magnate, Mr. James J. Hill, who has done so much 
for the development of the Northwest, and especially of one of 
its leading railway systems, declares, as does 1\Ir. Godley and 
many other .sincere and fair-minded citizens, that the only thing 
necessary to relieve the situation and protect producers and 
consumers is to stop rebates and discriminations. There can 
be no question of the vice and crime of those practices, and pos
sibly the detection and prevention of secret Tebates can be as 
completely done under the 1903 amendment of the interstate
commerce law as under any legislative enactment; but when it 

comes to the question of unfair discriminations, while they may 
be partially avoided under that amendment, there will not be a 
reasonably early avoidance of their destructiveness so long as 
we do not legislatively determine, either ourselves or by a com
mission, what are the just and reasonable rates, practices, and 
regulations under which the commerce of the country must be 
transported. 

When we consider that through their inexplicable, but none 
the less effective, control of the rates of b·ansportation of 
dressed meats at a :figure far below the rates charged by the 
railway companies for transporting live cattle, that the great 
meat-packing concerns have been able to largely fix the price 
of cattle, which must be accepted by the cattle growers of the 
West, and the price of dressed meat, which must be paid by 
consumers in the East, we can not fail to understand that a 
serious disproportion in rates, although they may be public and 
in accordance with schedules filed and exhibited, is what keeps 
the cattle grower of the West from putting his product upon 
the eastern markets in competition with the meats dre sed by 
the great packers, and this is but illustrative of many other 
commodities, the consumers of which can not freely and fairly 
deal with the producers because of the latter's disadvantage in 
not enjoying as reasonable rates of transportation as the middle
man of almost exhaustless resources, who has determined to 
buy low, haul cheap, and sell high. 

One of my colleagues tells me of rich coal lands owned by 
his constituents, which they may not develop because of prefer
ences given by the railway which traverses his district to com
panies in which some of its officers and shareholders are inter
ested in the matter of sidings and the supply of cars. 

It is not to be supposed that undue preferences are given or 
unduly low freight rates accorded to concerns and localities 
because of the interest of the traffic managers who fix the rates, 
practices, or regulations to favor concerns in which they are 
interested in very many instances, and just why they are given 
is in some degree and possibly most instances inexplicable, at 
least to one not cognizant of all phases of the transaction. 

· But it is generally declared by the principal traffic men that 
it is better to haul freight at a low rate than not to haul any, 
and when the enormous output of a corporation like the United 
States Steel Company may be diverted from the railway sys
tem best situated and equipped to transport it to a different 
line, probability is lent to the rumor that Mr. Andrew Carnegie 
was permitted to dictate the rates to be charged upon the out
put of his mills and furnaces as the only means of avoiding 
the construction of a parallel competing line of railway between 
the two largest cities of one of the greatest States of the Union. 

If this coercion occurred it may have benefited such com
petitors as :Mr. Carnegie had in and near by Pittsburg, but, 
assuming the forced rates to have been unduly low, it undoubt
edly compelled the imposition of higher charges upon other 
competitors, other classes of freight, and between other points 
of shipment along the same railway. 

It is no wonder that Mr. Hill and others ask protection from 
that form of coercion and will rejoice to see all discrimina
tions prevented by law, so as to not to leave it in the power of 
anybody save his board· of directors and the diminishing num
ber of his competitors to determine the charges his company 
shall exact. But if the time-honored doctrine that no man is a 
safe judge in his own case continues true, it is not fair that as 
between carrier and shipper the determination of the former's 
compensation shall be determined by the former alone with the 
solitary restraint against rapacious exactions being the de
struction of the shipper's business and his ability to furnish 
freights to the carrier. . _ 

It is a phase of human nature for each to believe that he is 
inadequately paid, and when he can fix the price for his services 
to continu.ally advance his compensation and interest in rail
way securities will surely not destroy this . tendency and sub
stitute a broad humanitarianism in the case of all carriers of 
freights and passengers. It is suggested against the passage 
of these bills that they are the first step in the ownership and 
operation of railways by the Government, but it seems to me 
that the assumption of rate supervision by the Government is 
the removal of much of the foundation of the demand for Govern
ment ownership. When only a reasonable return can be exacted 
for the servi<;:e rendered the great body of the people will mor~ 
emphatically than ever favor the operation of the great in
strumentalitie for travel and exchange of. commoditie by 
private associations rather than by a great army of office 
holders; but if we confess that these p.rivate associations are 
beyond effective conb·ol, so long as they own the railways and 
vessels there will be powerful accentuation of the demand for 
the taking over by ·the G.overnment of the insb.·umentalities of 
commerce and · their 'entire · operation · by legally designated 
public servants. · 
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Nearly all of the States provided in the incorporation of 

railways and similar companies, or by subsequent legislation, 
that their charges should not exceed a certain figure. And not 
only in the States, but in England and other countries, in some 
instances, for centuries the price of bread and other neces
saries of l!fe has been fixed by law, without in any instance 
leading to the manufacture or purveying of those articles by 
the government. 

It is suggested, in opposition to the proposed legislation, that 
the value of railway securities may be diminished and public 
confidence in them for investment be shak~n, and in this connec
tion there is manifested one of the most beautiful traits of our 
imperfect nature. In chivalric tenderness we are reminded that 
among the holders of railway securities are widows and orphans. 
If all widows and orphans, or the majority of them, held railway 
securities, or if, however limited the number, more of them did 
than. the number who eat meat and use the other necessaries of 
life, the price of which has been made unreasonably high by un
restrained rates, practices, and regulations, we might well 
pause; but for myself I think there are more widows and or
phans whose comfort is diminished by unreasonable carrying 
charges upon food and fuel than of those who enjoy the felicity 
of collecting interest or dividends from carrying companies. · 

And why should the stability of those investments be 
affected? As has been repeatedly stated during the ten years 
the Interstate Commerce Commission assumed the authority 
to fix maximum rates for the future, nobody became panicky 
from the apprehension of confiscation or serious diminution of 
carriers' earnings. The impossibility of investigating and 
speedily determining many rates or series of rates, regulations, 
and practices is no less an argument against the hope of ari 
early Utopian reformation than it is a guaranty against hasty, 
violent revolution ; but there is just reason to believe that the 
conferring of the authority in the manner declared ih the meas
ure bearing the names of my esteemed colleagues, TowNSEND and 
EscH, really a consolidation of features of many bills, and in 
the main generally similar to the bill introduced by the distin
guished chairman of our committee [Mr. HEPBURN], will lead 
to the correction of many cases of unfairness and to the conserv
ative and judicious ascertainment of the true basis for rates, 
practices, and regulations, to which the traffic departments of 
the carrying companies of the country will find it expedient to 
harmonize their schedules of rates, their practices, and their 
regulations. 

It will be recalled that in the fierce agitation against the 
Southern Pacific Railway Company waged in California a few 

• years since it was claimed that the company charged traffic 
all that it would bear. The charge was doubtless as exagger
ated as the rates and practices in many instances were unrea
sonable. But it is somewhat startling to learn from railway 
testimony that the value of the service bas little consideration 
in determining rates. 

In 1\fay, 1902, Mr. A. C. Bird, then third vice-president of the 
Chicago, :Milwaukee and St. Paul Railway Company, who ap
peared before our committee, was asked by our chairman : 

I would like to have you inform the committee, if you will, what are 
the elements of cost that are considered by you when you make a sched
ule of rates. 

Mr. Bird answered: 
I have been engaged in the preparation of tarl.ffs for many years, and 

I have never yet on any occasion been able to prepare a schedule of 
rates with any reference whatever to the cost or value of the service. 
In every case throughout my experience there has confronted me, first, 
what are the competitive conditions that fix the rates for you arbitra
rlly? And in the sixty-six hundred miles of railway which I represent 
I want to say that substantially there is no local traffic. There is not 
a station from or to which a rate is made that is not affected more or 
less directly with competition, so that you may not use your judgment 
as to what the service is actually worth or what it costs. 

If all parts of the country had fair competition, there might 
be no occasion for the further amendment of the interstate-com
merce law. Nobody wi1l contend, however, that that is the 
case, and John D. Kernan, esq., in 1902 instanced a rate per 
hundred pounds to our committee from Minneapolis to Utica, 
1,000 miles, 3 cents less than the rate upon the same article 
from Utica to Forestport, 4 miles, and forcefully said that the 
fair rate could best be determined-
by the railroad company if the railroad company acted judicially in 
the matter; but every man acts for his own interests in the mattet·, and 
therefore the railroad manager in considering the question does like 
a great many of us-he looks at one side. And I never knew but one 
railroad man in this country who was able to take in both sides of the 
question. 

The following colloquy then occurred : 
Mr. MANN. Is it not to the interest of the railroad companies to in· 

crease the manufacturing interests on their lines? 
Mr. KERN.L'<. You would suppose so. 
Mr. ~NN. Is it not? 
Mr. KERNAN. Yes, sir, it is; and it is bad policy if they do not do it; 

and yet you would be surprised to go up and down lines which I could 
point out 1n New York State to see how absolutely . blind they are to 
that. 

. Mr. MANN. With all your knowledge of railroad rates-and you nave 
~t~:nt0m~·;mstudy than anybody on the Interstate Commerce Commis· 

1\fr. KE.4NAN. Oh, no, sir. 
~~: ~~~J~~n~~';.i~l~it~i !~.Y man in the country--. 
Ur. MANN (continuing). I will ask you, leaving out li'orestport alto

gether, you are not able to tell what would be the proper rate from Min
neapolis to Utica? 

Mr. KERNAN. Not unless I had all the facts. I have not got them. I 
never bothered about my little rate. 'l'his is just an illustration of the 
~~~c:I!re~nu~~~-one of those relative things that has got to be considered 

· For instance, you .take the question of two farmers living 100 miles 
from Chicago, one on one railroad and one on another. They are both 
competitors for the foreign and domestic market. · They are on differ
ent lines, and those lines are in different States. Now the farmer at 
one point is charged for carrying grain to Chicago 3 'cents a bushel. 
Tpe farmer on the other road is charged 1~ cents a bushel. Now, that 
dtfference of 1~ cents a bushel, you see, wipes out to a certain extent 
the business of the farmer who has to pay 3 cents. You can not deal 
with that situation any way ex..:ept through the interstate-commerce 
law, which can bring both of these rates before it and enter into a con-
~~~~!:~d~~~c~f oV1~~~ relative rates, and fix them in the prop~r relations 

It may be that the interests of one road, and the form of business of 
one r_oad, may pet·mit a higher rate. If that is so it will have to stand. 
But 1t may be that of these rates one is higher and the other lower 
than it ought to be. Those things have to be met by the power of 
somebody who has power to fix relative rates, and it is relative rates 
in this country that are troublesome. 

Of_ cou~se, on the 1st of January, 1900, the railroads changed rates 
on 8o4 dtfferent ru·ticles, and they lowered them on 6 and raised them 
on the rest of the articles. The increases were from 100 per cent down 
to 15 per cent. 'l'he average was 25 per cent. 

Now, after the long period of dept·ession that the railroads have been 
suffering ft·om I do not think that was an excessive rise in the rates 
and the only thing in those rates is that it should be considered by 
s?mebo?y with authority an? ability and training to ;;o into the con
stderatwn of the relative fau·ness as between competitors at different 
points and upon different roads. 

Within three weeks :Mr. Bird, now vice-president of each of 
the railroads of the West and Southwest, known as the" Gould 
system,"- told our committee: 

The making of rates is not an exact science. There is not a tariff 
in the United States, according to my best belief, that has been made 
on any scientific basis. • • • The fact is that rates are made by 
some comparison compromise and competition, and those are the un
derlying portions that determine what the rate shall be: • • • I 
have never known a case in forty years' experience where in the ad
justment of rates the capitalization of a railroad was taken into ac-
count. -

Ur. TOWNSEND. Now, would it not be safe to intrust these interests 
to a commission having as much knowledge as you have, an impartial 
~g~~~f~g~d 

1
as it would be to trust the people's rights entirely with 

. l\Ir. BIRD. That may be so ; I do not deny it. • • • A rate ma:v 
be so low that it will not contribute fairly to the general expenses of 
the company. It may be so low that if applied as a basic rate the 
whole traffic would be unremunerative, but at the same time it might 
be big enough to more than pay the actual cost incident to its own 
transportation and thus contribute something toward the general ex
penses of the company. It has been held frequently, I think first by 
Judge Cooley when cllairman of the Commission, that that was a cor
rect view of the subject. I can not state cases in detail, but I am quite 
certain the same opinion has been announced by some of the judges of 
the United States courts. I am not sure on that point. It is a fact 
that the railway companies have proceeded on that theory, more in the 
past than recently, and for this reason: Rates made under such cir· 
cumstances have been taken and llave been regarded by the State and 
interstate commissions as a voluntary act, and therefore a just critet'ion 
as to the reasonableness and fairness, and such rates have been used 
often for the purpose of making other rates, and the practice, al
though it continues to such extent, is not as gener·al as it was, be- . 
cause it is considered hazardous to do so. 'l'here was one. limitation 
that I should have put upon that. The opinion among transportation 
men has been that if the rate paid more than the actual cost incident 
to its own transportation, and did not tmfavorably affect other rates, 
then such low rate might profitably be made. 

~'he last statement forcefully sustains the view that, with 
the exercise of the power to fix definitely just and rea onable 
rates, railway companies will cea e, largely, to grant unduly 
low rates· from the well-founded apprehension that they will be 
regarded by the Commerce Commision, and by the courts in 
reviewing the action of that Commission, as a criterion to de
termine the general standard of rate . And the hope becomes 
reasonable that something approaching an equitable and scien
tific adjustment of rates will be attained · by virtue of the 
proposed legislation. 

It is argued, in opposition, that there may be a too low 
standard of rates fixed, whereby liberal wages to railway 
employees, the best equipment for conducting business, and the 
remunerative return upon the capita I invested will be clenied 
to carrying companies. The limitation upon our authority, 
imposed by the Constitution of the united States, which pre
vents the taking of property without adequate compensation, 
ought to be ample protection in this respect. There seems 
to be a great misconception of the term "confiscatory rates." 
From many expressions the meaning in the popular mind is 
largely that only such rates as actually take from the capitai 
and physical property of the carrier are "confiscatory." The 
error Of this conception is that a carrier is entitled to just 
compensation, and any rates which deny that is confiscatory. 
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ln the legislation we dele-.gate to the Commission the legislatiye 
authority to declare just and reasonable rates; but if · the 
Commission errs, the po,yer, under the Constitution, remains in 
the tran portation court and the Supreme Court to find, judi
cially, that the fixed rate is, in fact, confiscatory of a part of 
the just compensation due the carrier for the service, consider
ing its character, its cost, and the fair income which the capital 
inYested should haye, and the erroneous action of the Commis
sion is enjoined, and the latter may then determine, in ac
cor·dance with the judicial finding, the actually just and reason
able rate. 

My able friend f_rom .Alabama [Mr. RICHARDSON], opposing 
the problem of a central court to pass upon these questions, yet 
fayored the determination or review of the action of the In
terstate Commerce Commission by the circuit courts of the coun
try. That might be yery well if we settled what just and rea
sonable rates are, or if all the circuit judges held uniform 
opinions upon the problem. But as they do not, as there is no 
general rule determining exactly what just and reasonable rates 
are in each instance, it is far more advisable that we should 
haye one court, made up of judges from five diffeTent circuits 
over the country, passing upon that problem, than that we should 
haYe a different rule laid down in each of the nine judicial cir
cuits of the United States-or worse, in each of the more than 
100 circuit court . _ 

This central transportation court, dealing with all the ap
pealed problems which the Interstate Commerce Commission 
shall determine respecting rates, practices, and regulations, will 
surely become an expert tribunal, and there ought to be a rea
sonable confidence that its decisions will be more nearly ac
curate than the decisions of a circuit court which may in years 
have but only one case of the kind before it. .All circuit judges 
are probably able, but few of them are experienced in trans
portation problems, and with possibly a different finding of 
. what is just and reasonable in a large number of the courts of 
the country there would indeed be a practical defeat of the lead
ing purpose of the legislation. The courts would have nothing 
to do with the problem of whether the legislation of the Inter
state Commerce Commission was wise. It would only be with 
the question of whether it was in accordance with law, includ
ing its reasonable or confiscatory character. If the Interstate 
Commerce Commission fixed a standard of compensation which 
;the people of the land believed to be either too high or too low, 
Congress would be the body to determine whether that stand
ard should be raised or lowered, and that action by Congress, 
like all legislation, would again be reviewable by. the judiciary 
as to whether in fact it was confiscatory. 

There are too many shortcomings and imperfections in the 
propo ed substitute to make it in any degree comparable to the 
majority measure. Its provisions are indefinite in many re
spects, and its express prohibition of the power of the Commis
sion to raise the rate, possibly fixed by a bankrupt corporation 
in guerrilla warfare with its more generally just competitors, 
or where .that rate gives an undue advantage to a certain interest 
or monopoly over its independent competitors, entirely excludes 
it from consideration by those who hope to produce better con
ditions. The case was cited by Commissioner Prouty wherein 
.the case of rates from Cleveland to New Orleans and from Chi
cago to New Orleans, it being agreed that the charge on oil froni 
the first-named cities to the latter was justly and reasonably 
the same and just and reasonable in fact, and was the same to 
the Standard Oil Company and to its independent competitors 
·in Cleveland, who competed in the New Orleans market, that 
the Standard Oil secured a reduction in the rate from Chicago, 
.where it had refineries but its competitors did not have refin
eries to New Orleans, and thereby secured. a monopoly of the 
New' Orleans market. There was no secret or other rebate in 
the transaction, and the instance is a persuasive argument for 
:the power to revise rates upward as well as downward. 

It is argued by representatives of the railways that the Inter
state Commerce Commission, by reason of the discharge of its 
preliminary legal duties to investigate abuses and cause their 
punishment as well as correction, may become biased and fail 
in the judicial quality in determining what just and reasonable 
rates are. No instance is cited where that Commission found 
rates to be unjust and unreasonable which a reviewing court 
declared was a confiscatory act. There may be sound logic in 
the suggestion, and I fail to see why the functions of the spy or 
the prosecutor are essentially incident to the rate-reviNing func- . 
tion. 

It would seem that the investigation of complaints might ap
propriately be made by the Attorney-General or the Depart
ment of· Commerce and Labor, and evidence of infractions of 
t he law having been secured that prosecution should be insti
tuted in the proper United States cow't without the Interstate 

Commerce Commission having anything to do with the prosecu· 
tion, and the Commission being a great legislative commission 
to consider all the questions affecting transportation, and in 
calm, unbiased manner determining what in each instance of 
complaint requires revision. The Commission could have the 
benefit of all the testimony taken, no matter by what Depart· 
ment of the Government, and would doubtless find abundant em· 
ployment in the exercise of those legislative functions and enjoy 
in mueh greater degree the confidence both of shippers and of 
carriers that its actions were fair and accurate, and subse· 
quent controversy in the Supreme Court (to which appeals 
from the action of the Commission might properly be limited) 
would probably be reduced to the minimum. With this amend~ 
ment of the law there would be no need for a court of trans
portation; certainly none until experience proved the conti·ary. 

It is evident that there can be no legislation without the sur
render of individual opinions, and the opportunity for amend
ment having also been deemed fatal to the possibility of legisla
tion at this session, I shall, while far from satisfied with many 
features of the pending measure, T'ote for its passage under the 
conyiction that it is a step in the right direction nnd that prac
tice under it, in the eyent of its enactment, will develop the 
further legislation es ential to that condition we all desire-tile 
promotion of the prosperity of ow· common country and the pro
tection of every person and corporation in the land in its just 
rights and fair opportunities, without extortion or discrimina
tion from or by any other person or corporation in the trans
portation of 80,000,000 Americans, their product'3, and needful 
commodities for life and trade. [Applause.] 

APPENDIX. 

Hon. IRVI~G P. WANGER, 
Washington, D. C . 

PHILADELPHIA, February 6, 1905. 

DEAR Sm: It has been my privilege, as well as duty, to study the re
lations between shippers .and carriers since my conneetion in 1897 
with the prosecution before the Interstate Commerce Commission by the 
American Warehousemen's Association of fifty-two of the leading rn.il
road companies of the United States, which resulted in the cessation of 
discrimination through the granting of concessions in the way of un
limited free storage in terminals to the large shippers, and which action 
produced the four-day rule for the removal of freight from carl'iers' 
stations. 

More recently this study .has been continued by reason of being one 
of the committee on transportation of the Philadelphia Board of Trade 
and chairman of the transportation committee of the American Ware
housemen's Association. 

I have no alliance, affiliations, or interests in or with railroads to 
influence my judgment or position on the question of Government con-. 
trol of rates. 

On the question of giving the Interstate Commerce Commission any 
power to make rates there is, I think, considerable want of understand
ing in the minds of the public, and would, I consider, be a dangerous 
power to grant. T.he craze on this question, which seems to be over
running the country and the public press, might not improperly be 
likened to the free-silver craze of a few years ago, and is as much mis
understood as was the free-silver qu~lon. It is comparable also in 
another respect-that both these questions originated from seLf-interest. 
The silver question was begun by the owners of silver mines and the 
rate question originated with the Interstate Commerce Commission 
itself. 

In the proposed legislation and, as I understa.nd, In all bills which 
have been under consideration the two questions have become mixed. 
Everybody is agreed that all rebates, drawbacks, discriminations, con
cessions, or special privileges should and must be stopped. There is 
no difference of opinion .on this point, but the question of giving the 
Commission power to declare rates " unreasonable " and to name what 
they may assume to be reasonable rates is another question, and a 
dn.ngerous doctrine to put in force, and but a step to the next proposi
tion, " Federal ownershlp of railroad ." I have yet to hear or see 
any evidence that rates are unreasonable, though rates might be dls
crimin...'l.tory, either or both, as between shippers or between localities; 

·but . I fa.il to see that the Commission should have power to declare 
that rates are anything more than discriminatory. I would therefore 
suggest to your thought that any blll before the Con~ress might be 
amended by changing that word "unreasonable" to "discriminatory," 
so that the Commission might have the authority, if they found any 
rate or rates to be discriminatory, either as between shippers or be
tween localities, to set aside such discriminatory rate, and that they 
might then say what rate would not be discriminatory. 

I think this question needs to be more carefully considered by the 
people generally before legislation should be enacted, and I believe that 
It would be better for the t.:ountry at large that any enactment should 
go over to the next Congre s. 

The one great mistake that was made by the same class of people 
and the same sections of the country who are now advocating the rate
making power was in opposing le~islation givin~ the railroads the right 
to make " traffic agreements " unaer the control of the Interstate Com
merce Commission, and I believe it to be largely becau e the railroads 
were prohibited from pooling that there has arisen the great evil of 
rebate and discriminations. It is impossible to compel competition 
and at the same time prevent discriminations, and in self-protection the 
railroads were forced into combinations In the shape of " community 
of interest," so called. 

The Ellkins rebate law, if rigidly enforced, would, I believe, be found 
all sufficient to stop -discriminations, as it provides punishment to the 
receiver as well as the giver of rebates. 

Yours, very truly, 
PHILIP GODLEY, 

Ohairman T1·ansportation Oommittee, 
A.met·ican lrar·chousemcn's Associ{ltLon. 
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Mr. STEVENS: of Minnesota. addressed the eommittee. 

Appendix.] 
See there was a real pm·pose. to: legislate,. and opportunity for amend

ment being deni.ed an}-rway,. three- €lays eould have been saved 
in this House fm· use in the other. Debate can have- n.o effect 

Mr. DAVEY of Louisian:L I yield an hour to the gentleman on results in this House under the r.ule adopted. The vote might 
from Georgia. . better haYe been taken yesterday,. so. as to ~l;pedite legJslatio.n, 

Mr. ADAMSON. l\fr. Chairman, ever sfuce the courts emas- if legislation. were intended. Of course the Republicans knew 
culated the long and short haul clause of the act to- regulate this, and I hope. they were not seeking delay. Republican blus
commerce rrnd desb.·oyed the efficiency of the Interstate Com- ter here may fool some people when it becomes necessary for· 
merce Commision by ruling thai: it had no delegated power t(): the majority and Administration to explain the dereliction of 
make valid orders a.trecting transportation,. the people have been theh· party on the rate question during this Congress. I have. 
demanding remedial legislation to· carry out the purpeses. of the never heard them accused of not being smart and shifty. 
law. The regulation of carriers by Government is not a: new · 1 was really pained at some of the· things said yesterday by 
experiment. Many of the States ha:ve effective commissions majority leaders.. The gentleman from Micnigan [Mr. TowN
and laws. .As the States charter and clothe the co·rporations sEND] appealed to us to. eschew partisanship and cooperate with 
with quasi public functions, both the right and duty· devolve them, and our hearts yearned to do so. But the· gentleman from 
upon the State to protect the people by controlling and regulat- Pennsylvania [Mr DALZELL]. had cruelly intimated' that they 
ing the exercise of those functions, rights, and powers. · did not need the help of Democrats. I have no· doubt he meant. 

Neither the privileges granted nur tpe control exercised: can to say did not need it to pass the bill through this House 
extend beyond the borders of a State. The framers of our. Con,. and did not want. it at all. 
stitution, however, made an1ple provision to meet all the neces- 1\1y opinion is that whether wanted by them or not our· 
srties of interstate commerce. Althougli no railroad had ever activity will have compelled any. advanced action they take, 
been dreamed of, those giant minds, referring all things t<Y gen- whether it becomes a law or not. The· anticipatiGns· of the 
cral pri.ncipl'es, liberal, correct, and· eternal, realizing. the con- gentleman from Ohio are correct. If this bill becomes a law 
ditlons and inevitable de-velopment of our country, and the the world will give us credit for forcing action whether we 
genius of the splendid government they were forming for ages ciaim it or not. If you do not complete the· legislation the 
of beneficent operation, provided that the States delegate to the counh·y will damn you for triiling with so important a subject 
Federal Government the power and duty "to regulate commerce and preventing action.. Through our persistent agitation all 
among the States, etc.," so that where· the power and duty of the have about. agreed that there should be additional legislation. 
States as to commerce end the jurisdiction of the Federal Gov- Both parties now want it. The President also now wants it. 
ernment attaches, with powers that are plenary and duties tllat Tlle man who should haY"e been. President for the last eight 
m·e imperative. _ years still wants it. All who wish to be President, or to secure 

Tliey relate not exclusively to railroads, but apply to every any other office, want it. .All the people want it; and even the 
insb.·Ulllentality, everything and everybody, in any wise· con- railroad presidents want it, and are invading the· Capitol, the 
nected with business intended to affect more than one State, White House, and the public press to m.ake known their anxiety. 
Disb.·ict, or Territory. The man who peddles with a pack, the Then, let us not stop with the Speaker's adjuration to pass 
wagoner on the highway, or the pack horse on the trail; the "some kind of a bill" "through this House only," but let us 
commodity, no matter where originating; the terminal, wher- enact a good and e.trective amendment to the lawr What shall 
ever or however built or operated; the private· car, under what- it be'l 
e'ver- contract used-are all alike subject to this constitutional The- substitute offered by the minority~ notwithstanding some 
power of the General Government whenever in any way con- inconsiderate criticism by persons who- could,. like ourselves, 
nected with traffiC' between different States, Territo-ries, and by further- stwry, learn mo:re of tile subject, provides substan· 
Districts. tially what is needed to make the present ra..w effective and con~ 

The commerce clause of the Constitution, like some others, tains substantially what has been asked for in the thousands of 
originated in feur of discrimination. It was never ordained appeals made to Congress·, and. contains nothing further. Co-n
as an insh-ument of unfairness or injustice It authorizes Con-· sidered in the light of existing law, which is necessary to safe 
gress to prevent one ~in~ or person or commo~ty. or locality . and intelligent legislation, it is by far the best conside:red, the 
or. interest from desb.·oymg another through artificial and un- best prepared, the best matured, the best. constructed the most 
fa..ir means. It forbids such destruction through nullifying practical, and the most intelligently adapted to ' th~ situation 
rightful advantages of one to transfer its importance to an- and the necessity of the case of all the bills ever prepared. 
other. All localities, markets, persons, commodities, and i~er- No.r has any suggestion emanated from either- side of the House 
ests should have fair and like treatment as to rates, regulations, or the press outlining a more effective or more appropriate bill 
and practices, according to conditions, the variety and dis- to meet the needs of the people for amendment o.f existing law. 
similarity of which, in this, gt·eat country, blessed wi.th s~ch The minority members of the committee do not claim per· 
gt·eat and diverse commerce, make sameness and unifornnty fection for the bill. They regret that it is not better, and it is. 
absolutely impossible. . tt not immodest for them to believe it would have been better if 

Though often and long importuned with " line upon line and all who had studied and understood the subject even more ill
precept. upon. precept/' begging. for fair treatment,. the carrier.s perfectly than themselves hadi refrained from embarrassing 
have ignored the cries of the people and failed and refused to de- them at a most critical period of their labors, when tactical 
sist from their unjust practices even when most politely advised judgment was. neededr If the substitute had not been bet
so to do by the Interstate Commerce Commission, which, under ter we might have secured better legislation, if any at all, 
pre ent construction of tile law, has no power to do anything but which the six Democrats on om~ committee regarded as more 
advise. So it appears that further legislation is absolutely neces- important on this particular subjeet than mere party ad~ 
sary, and the carriers have their own obduracy and greed to vantage. Let no sensation monger interpret this as a fling at 
thank for forcing the people to resort to such l~gislation. 1.'he the minority leader. He has been in consultation and accord 
people are patient and seldom complain, but when they are driven with us. since long before this spasmodic ebullition of fustian 
to complain they are generally riglit. They will secure the legis- and buncombe attacked the Republican party. The people have 
lation some time. It is said that at this time their demand is to not demanded revolution; evolution is making a system of con
be appeased, while the fears of the carriers are allayed at the trolling commerce. 
same time, by passing through this. House, "under whip and Defects in the system demand attention.. Necessary amend
spu ·" and without opportunity of amendment. the bilL reported ment should meet the demand and nothing else. Any man 
by a majority of the committee. If it is true that the matte~ is with an active mind or imagination can suggest many things 
to end for this Congt·ess with the action of the House, I. concede that might please his fancy, but no man can get all he wants, 
that the que~tion of amendment is perhaps immaterial. and it is certain that in our substitute we propose more than 
. But I am persuaded from t'he humorous remarks of certain we will ever secure f1·om this or any other Republican. Congress. 

distinguished leaders here yesterday, and other recent circum- Nor do we go on and ndd destroying clauses to undo the rem
stances, that it must be a joke. It is true that the emphasis ediai provisions in our bill, nor bm·densome and unasked-for con~ 
placed on the words "this House" by the gentleman from Ohio ditions to vex, encumber, and complicate the system. We say 
[Mr. GROSVENOR] were noticeable when he declared that the the most necessary things and stop. As compared with the rna
majority had determined to pass the majority bill through this jor:ity bill we appeal to the judgment of the people. We have 
.House. I wondered why the Republican party, which boasts already received the approval of the press. 
"that it always does things," had not also determined to pass it Both the proposed bHls under consideration o.trer much that 
tln·ough both Houses. It has a larger majority in the other is good. The minority bill contains practical 1·emedies, vain
House than in this. I am sure they would find no Democratic able when taken in connection with existing law. The majority 
obstruction. Over there it would not even be necessary to gag bill starts out by p:roposing substantially much the same thing, 
the mino1·ity with a rule .. By tlle way, if time is important, and but .instead of stopping. where .the minority bill does it goes fur-

. . 
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ther, coupling therewith saving clauses, which .und{) very much carriers to press their suits to an early termination. '.rhe rna
of the parts which might otherwise be valuable, and adding jority bill permits the Commission to raise or lower rates. 
some provisions wholly unnecessary, troublesome, and expensiT"e. The minority bill forbids the Commis ion to advance a rate, 
Neither of the bills specifically refer to terminals nor private-car filed and published as profitable and satisfactory, but there is 
lines. If, as claimed by the gentleman from 1\lichigan, the first no restriction as to the carriers advancing the rates according 
section of our bill may be construed to apply to private-car to existing law. It is best to prohibit the Commission from 
companies, it is equally true of the first section of the other. I raising,a rate, for otherwise injury might be inflicted by the en· 
do not concur with him. The truth is the subject of private-car forced diversion of traffic from markets and routes natural and 
lines, being regarded as a separate matter before our committee easy of patronage to others not so highly favored. Both bills pro
acted on the pending bills, had without a single objection been fess to retain the present Interstate Commerce Commission,1 but 
referred to a subcommittee, supposed to be competent, which is the majority proposition would so change it as to place it beyond 
actively considering the subject It will probably favor some recognition. That bill would increa e the member hip, the sal
method of retaining private cars and regulating their use, rather aries, and the terms of office, all of which is entirely gratuitous, 
than outlawing and destroying them. It is also probable that 'unless imposed as a condition of conferring the rate-making 
whatever bill may be recommended by that subcommittee will power. Nobody has ever suggested any change in the. e re
finally become a law as soon as either of the bills now under spects. The present salary, $7,500, is large enough to secure 
consideration here. competent talent and compensate for the service. '.rhe term 

The private-car companies and the railroads justify their six years is long enough to comport with the American i<lea of 
wrongful practices by the plea that but for those cars no other official responsibility. 
fa~ilities could be secured, and the fruit and cattle could not 1-'he membership is full large for efficiency. The only corn
be moved. Then they prove the truth of the plea by making plaints filed are· to the effect that sufficient power bas not been 
contracts which shut out all other facilities. Like. poor, help- conferred on the Commission to make and enforce its orders. 
less, poy-erty-stricken things, the railroads complain that they Neither bill provides any statutory appeal nor new procedure. 
can not furnish facilities, and that the ear lines, commanding Both rely on existing methods on the one hand to proceed · in 
the situation, take the carriers by the throat and impose such the courts to enforce orders and punish violations, and, on the 
terms as they choose to dictate. That being the case, the law other hand, a dissatisfied carrier may proceed in court to review, 
must interpose to protect and relieve the poor, weak carriers arrest, and annul the order of" the Commission. The majority 
from highwaymen who hold them up. Yet the private-car bill, however, seeks to create a new court with special and ex
companies are making statements before our committee in the clusi•e jurisdiction over cases affecting transportation and to 
nature of pauper affidavits, showing that they don't make a appoint five more Federal judges for life with large salaries. 
cent, but are operating through pure philanthropy. According We have judges and courts enough . . The expen ive increase 
to some of their showings, I fear that government regulation proposed is wholly unnecessary. When we vitalize the Com
would be followed by frequent and liberal claims on their part mission by empowering it to make and enforce its orders cer
for shortage in revenue and demands to make good this defi- tainty and celerity of justice will reduce litigation. Carriers 
cit in such patriotic efforts to serve the public. go not to law unless they have reason to hope for ultimate sue-

The argument of the private-car lines is the same always cess of for such long delay as would be equivalent thereto. 
urged in behalf of monopolies, special privileges, and tyranny : Knowing that speedy judgment and sure correction would fol
Absolute control, shutting out ~II competition, handlin~ both low wrongdoing, they would soon conclude that it is cheaper 
supply and demand, calculating accurately may provide facili- and better to avoid trouble, expense, and punishment by act
ties exact as well as adequate, thereby securing economy, and ing !.a the first instance with more regard for the rights of the 
thereby also rendering service at once more profitable to the people. If effective legislation be enacted, the additional judges 
monopoly and better and cheaper to the people. provided would find little to do. In the hearings before our 

While all know that to be fallacious, yet many support the committee it was the opinion of both l\fr. B:~.con and Judge 
theory by practice and acquiescence, the most effective way to Cowan, as well as Mr. Commissioner Clements, that existing 
support anything. The exclusive contracts are obviously crimi- procedure is sufficiei!t and there is no necessity for additional 
nal under the antitrust law. Besides, both they and the ter- courts or judges. • 
minal subterfuges are very thinly disguised devices for rebates; I · When our committee began the study of this que tion, several 
but if further legislation is necessary it should be had, even if years ago, some of us were of the opinion that prevailing evils 
the President, in his patriotic cooperation with the Democrats, were mainly due to rebates and delays in courts; so a couple of 
should by the unfaithful conduct _of the Republican majority be makeshifts were devised, one of them aimed at rebates, which 
compelled to call an extra session of Congress to enact this and is said to have accomplished much good ; the other pretending to 
other needed rate legislation. The two bills supported by the provide for expediting cases. Unthinking people believed that it 
majority and minority agree substant~ally as to conferring the did afford means to expedite all litigation affecting commerce, 
power to correct an· erroneous rate by denouncing an unfair rate but somehow it only applied to cases where the United States 
and declaring a fair one. Both are substantially identical as to \'\·ere complainants, and even then on motion of the Attorney
connecting joint rates, but the minority bill in section 3 makes General only. The great number of cases brought to resist or 
valuable provisions as to competitive points and the just rela- annul orders of the Commission were not affected at all by that 
tion of rates at terminals and intermediate points on the same act. To supply that omission and in striking contrast with the 
line, offering amends for the emasculation of the long and short unwise provisions of section 14 of the majority bill, the minority 
haul clause. The penalty clauses are very similar. proposes that without any motion in court, every case, whether 

The minority bill proposes for the rate to take effect after to enforce or resist an order of the C<>mmission, takes precedence 
twenty days and remain in effect and force until set aside by the over all except criminal cases in every court to which such ca e 
final judgment of the courts. The majority bill provides that may go. • 
the order become effective after thirty days, if it is not prevented Under either bill the carrier may invoke the power of the 
from ever going into force, under the ample provisions and invi- Federal court~xisting courts according to the minority, but 
tations of section 14 of their bill. A rate declared and sus- under the majority bill the new and special court. The rna
pended would be a mockery, permitting the carrier to go on jority bill provides that the court may hear new evidence, a 
receiving and appropriating the ill-gotten proceeds of a rate wrong somewhat mitigated by limiting the new evidence to such 
already denounced as unjust. No provision of law nor o:r;der as was beyond reasonable diligence in the hearing before the 
of the court for maintaining the status quo has been suggested Commission. It still remains unfair, unjust, and improper to 
that will do justice in the premises. hear additional testimony and vacate the action of the Commis-

To continue to collect the unjust rate from all shippers indis- . sion on evidence the Commission never heard. 1-'he carriers 
criminately or promiscuously would infiict irreparable injury. should be required to present their entire defense before the 
If the shipper paid it he would soon pay out more than his Commission, and if, prior to a court taking jm·isdiction, mate
capital. Even if eventually refunded he and his associates rial facts should be discovered not previou Iy acce sible to 
might in the meantime have been driven out of business and the diligence, the Commission should be authorized to reopen the 
commer12e of the town destroyed by the discrimination. If the case, hear the new testimony, and again make up its ·order. If 
shipper pays it and adds it to his prices, he distributes the bur- that is still unsatisfactory to the objector, then authorize the 
den among his customers and gradually ·drives them away from court to take up and dispose of the matter upon the law and the 
his trade. In any event, if the order is finally upheld by the record of the case before the Commission, not undertaking to 
courts, either the shipper or his customers have been robbed of determine disputed facts. 
that much money, to reco,·er which would require a multi- If the new eyidence is discovered after the court has taken 
plicity of vexatious and expensive suits. The rate ought to re- jurisdiction it requires that the court remand the matter to the 
main in force, as provided by the minority bill, until set aside Commission, that the new evidence shall be heard and the case 
finally by the courts. That would offer an inducement to the be passed upon again by the Commission. The minority bill 

~ 
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req_ub:e the oom,t ·to bear -no testimony,- but to -decide the ease 
upon the law and the evidence beard before tbe Commi sion. 
It appears that in practically all the .cases in which the .ordeJ.·s 
of the Commission have been set nside :auch .action of th~ court 
was based .on evidence which bad ne-ver been submitted to the 
Commi ion. The propo ition -of the majority to tax the ~ost 
against the losing party is discussed in a letter from J. C. 
Hundley, ·of .Fort Smith, .Ark., in the following language: 

You will note a provision for the costs of Stilts before the commerce 
court to be ·taxed against the unsuccessful~party after the manner 
followed in the circuit com·t of the United States in cases between 
private litigants. 

If this section ls permitted to become a part of the law, it will re
sult in very great injustice and discrimination to the average -shipper 
and will serve as, practically, a barrier to the proper hearing and in
vestigation of real or ima~inary rate discrimination. The average 
sh!J!per would hesitate and m many cases fail to ask for an investi
gatiOn or review on this account. .Adjustments of this character are 
radically ditfe.l'ent from the adjustment of contentions between private 
individuals. 

It should be the object of the Government to protect the small ship
per against dlscrimlnatlons an unjust methods in the same manner 
as the . State or Federal Government protects its subjects against torts 
and .crime. 

Further, the machinery for this ~urpose should be so arranged that 
any shipper, "however small, is at hberty to .present the facts pertain
ing to a case of actual or alleged discrimination, such :facts and state
ments to be reviewed and passed upon .by a competent, imp.3.1·tial gov
ernmental trlbunal. 

To the average small shipper discriminations are destructive, but 
with the degree of uncertainty as to the merit, justice, or possible 
decision -of the commerce court, many would p1·efer :to continue to 
bear the burden ;r.ather than assume the risk of possible -defeat and addi
tional expense. Under the present system, investigations, prosecutions, 
etc., are conducted without expense to the individual shipper. 

During a number of years of practical experien11e in this work we have 
never learned · of an objectfun being re,ooistered against this plan. and 
we are inclined to tbe belief that no good and sufficient argument can 
be advanced justifying the enactment of this clause. 

The object, purport, and intent of this clause is seriously detrimental 
to all interests and would result in direct opposition instead of relief 
to the shipping public. and if permitted to become a part of the law 
would result in renewed and vigorous agitation fo1· its repeal. 

It is stated by the majority in palliation of offering section 
14 that we can not by legislation oust the jurisdiction of courts 
to inquire into the validity -of orders, .and enjoin them, and sus
pend them by temporary restraining orders. It is true that the 
jurisdiction -of the court can be invoked to pass upon the validity 
of any act of any legislative body or any order of .any official, 
or. ~Y action of any Department, or even the judgment of an
other tribunal ; but the matter of suspension of operation pend
irlg litigation depends upon certain well-established and funda
mental conditions, and the authority should always be exerci ed 
within certain limitati-ons. If it were made to appear to the 
court that the action of the Commission was not based on 
r-egular proceedings, in accordance with the law authorizing 
the Commission to ~xercise the power, such as that there was 
no notice or no evidence heard, or if any testimony we1·e offered 
it did not make a case, e-ven if undisputed; or if the complaint 
itself made no valid case, or if for any omission of compliance 
with law or absence of legal power to take the action involved, 
in such cases the order should be suspended pending the litiga
tion, but it should not be done except in such clear eases, and 
after notice and bearing by the court taking jurisdiction. Then, 
if granted, delay and litigation might be avoided either by the 
abandonment of the matter altogether or by a new proceeding 
before the Commission if there were really a cause of -complaint, 
but fatal defects had vitiated the former proceeding and order. 
Section 14 of the majority bill is, in my judgment, a Pandora's 
box of evils, which would largely destroy all the professed 
benents of the bill. If it does not afford more ample facili
tie for delaying and defeating . proceedings against the car
riers than exist by present law we are very much deceived, and 
it is useless to the carriers. If it affords less procedure and 
facilities than existing law it is unfair to the carrier, and if it 
does neither it is a useless waste of words. As to remedies in 
courts, to -enforce a valid order of the Commission or resist an 
invalid one, -existing courts and procedure are ample and fair. 
What we need is to empower the ·carrier to make -valid -orders 
and enforce them in the ·courts. We will -do well if we provide 
that much. 

Aside from the obsolete long and short haul -clause, the act 
to regulate -commerce provides that-

All transportation charges sh.all be reasonab1e and just. _ 
The long and short haul clause might possibly be ·reanimated 

by repealing the words " under substantially similar circum
stances and conditions," whicb phrase destroyed the 'Clause. 
The first section might also be rendered much more .effective· 
by repeaUng the words " under a common control, management, 
or arrangement for a continuous carriage or shipment,~• thereby 
subjecting to interstate control all things entering into inter
state commerce, whether carried the entire journey by one 
lllana~gement <Or not. There ar~ already many provisions 

against injusti.ce .and ·discrimination, Of which many violations 
are alleged throughout the country. 

I would neither proscribe the carriers nor unjustly injure 
tlleir property, but the Jaw should treat them :and their prop
e1'ty Jinst as ,other persons .and thclr ·p-roperty, :fairly and justly; 
requiring them also to treat the G.overnment and the people 
fairly and justly. 

The peopl-e -need railroads and desire their prosperity. Most 
of our country is yet not fully de-veloped. P.eople are not in
clined to discourage capital from extending the lines. If those 
in charge will ·manifest a disposition to do ·riglrt they will :find 
the people long..:.suffering and slow to anger. But .competent 
service and fair treatment must be .accorded. 

The railroads extending from the North and East to the South 
and Southwest are eftecUve educators as well as factors in 
commerce and wealth. They afford business and social com
munication ; they enlighten the different sections as to the 
character, purposes, .and resources of their fellow-'Countrymen, 
thereby promoting accord -and fraternity, if not homogeneity, in 
all parts of the Union. 

Ignorance .and misrepresentation of one another -produc~d 
much of the discord between the sections. The existence and 
liberal use .of such effective transportation lines, with a few 
modern expositions supplementlng their benign operations twB 
generations ago, would have ·gone far to harmonize and unify 
all parts ·of ·Our country .and 'ftYei't much of our unfortunate 
history. 

When Lord Bacon wrote-
:Fertile .fields, busy workshops, and easy .means of transportation :for 

men and co.mmodities make a nation great-

even his great wisdom could not foresee the discrimination and 
re traints in recent years inflicted upon commerce and .agri
cultm-e. 

'l'hus f.ar the Interstate Commerce Commission has betrayed 
no disposition to partisanship, sectionalism, nor partiality. The 
gentleman from Michigan assures us that it is not likely to do 

. so, nor is it intended by .his bill that it ever shalL I know that" 
there are wise and good .men in all sections .and parties, ·even in 
the Republican party, in spite of their political environments.: 

I doubt not j;hat proper men may -continue to be found for that 
important service, \Yho wtll se exercise the enlarged :powers of 
the Commission as to correct abuses and irr~o-ularities, restore 
to the people justice and fairness, ['eestablishing in this great 
Republic Lord Bacon's ideal conditions to proteet and preserv-e 
them to our glorious :people in their full .and pro per.ous enjoy
ment of the untrammeled and unrivaled advantages with which 
nature and enterprise have blessed them. There is another pro
vision .Qf the Constitution prohibiting the Government from giv
ing preference to the ports -of one State over the ports of an-· 
other. It is not now applicab.Ie to carder~, but when the Gov
ernment assumes rate-making powers it will enter into the 
question. 

The Commission, actuated by the ·spirit of that section in 
operating umler the commerce clause, may easily adjust many 
questions of competitive points as well as ports, which the 
long and short haul clause has failed to solve. Under Govern
ment supervision rates and facilities WGuld be adjusted accord
ing to conditions of transportation, and not personal and local 
necessity, nor the opportunity of monopoly to extort unfair gain. 

Mr. DAVEY of Louisiana: I yield one hour to the gentleman 
from Missouri. 

Mr. SHACKLEFORD. Mr. Chairman_, the power -Qf Congress 
to regulate common carriers in their relation to the transporta
tion of interstate commerce is so generally conceded that I shall 
not argue that proposition. It is equally well settled that this 
power may be delegated to the Commission. 

While nobody denies the power, many doubt the wisdom of 
exercising it. They consider that such regulation would be 
unwarranted governmental interference with the private affairs 
of citizens, the effect of which would be to establish a system 
of communism. This is an error fallen into from having looked 
at the subject 'from the wrong view point. If the Government 
were to indeed assume control over tbe pm·ely private ener
gi~ and activities of indivi-duals, it would constitut~ an intol
erable paternalism inconsistent with our traditions and insti
tutions. The mistake which gentlemen make is in regarding 
railroads as :purely pri-vate enterprises. 

The constitution of Missouri provides: " Railroads are 
hereby declared to be public highways." This iis but declara
tive of the .common law. .A great judge has given this definition 
of the ·principle rof the common law : 

When tf:he -owJler ·of property devotes it to a use in which the putilic 
has an interest, 'he Jn• -effect grants to the public an interest in such 
use, and must, to the ertent of that interest, submit to be ·contr-olled 
by the pnolic for the -eommon good as long :as he maintains the use. 

i 
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· The primary purpose for which every railroad is authorized 
and constructed is to serve the public and incidentally to afford 
to private owners reasonable compensation for such service. 

Railroads being public highways, it follows that any injury 
or unreasonable burden inflicted upon them is an injury or un
reasonable burden inflicted upon .the public. Therefore it is 
incumbent on us as representatives of the people to carefully 
foster and protect these great arteries of commerce. They are 
the very foundations upon which rests the prosperity of our 
people . . 

As railroads are public highways, the public has a right to 
demand that it shall not be required to pay more than reason
able tolls for the use of such highways. Yet it is within com
mon knowledge that railroad rates are grossly excessive. Offi
cers and managers of these properties, forgetful of the rights of 
the public, levy rates not with a view to what the service is 
reasonably worth, but for the purpose of collecting the last 
penny the commodity to be carried will bear. For instance, the 
rate from Baltimore to Chicago on 100 polmds of writing paper 
is 67 cents, while on 100 pounds of wrapping paper it is 47 
cents. On 100 pounds of brass hinges it is 67 cents, while on 
100 pounds of iron hinges it is only 47 cents. If 100 pounds of 
wrapping paper can be carried for 47 cents, why can not 100 
pounds of writing paper be can-ied at the same rate. If 100 
pounds of iron binges can be carried for 47 cents, why should 
the 8ame weight of brass hinges cost 67 cents? Why the differ
ence? It is simply a system of extortion by which the railroad 
seeks, not a fair and reasonable compensation for the service 
performed, but a division of the profits of the producer of the 
commodity, which belongs to him exclusively as the fruits of 
his industry. The managers of railroads can not be relied upon 
to keep within reasonable charges, and hence Congress must 
intervene. 
· Railroads being public highways, · everybody bas the right to 
use them on equal terms. Yet the most strenuous opponent of 
governmental regulation will not deny that unfair and unjust 
discriminations have resulted in building up the great mont>po
lies, like the Standard Oil, the steel trust, the beef trust, the 
coal trust, and others of like character. None of these mo
nopo1ies could ever have hurt ·the people but for the unfair dis
criminations made in their favor by the railroads. How can the 
people be relieved· from these discriminations except by govern
mental supervision? 

Innumerable instances could be cited to show that railroads 
have raised unjustly the rates on certain commodities by sim
ply shifting such commodities from one freight classification to 
another. Private car lines have been used as the instrumentali
ties for maintaining the most infamous and destructive system 
of discriminations. Terminals and terminal facilities have been 
used for like unlawful and predatory purposes. Congress is the 
only power that can reach and cure these abuses. 

Heretofore litigation growing out of attempts to correct the 
evils that affiict transportation have proceeded so slowly in the 
courts that practicable relief has been impo sible. How can this 
be cured except by the" creation of a court which shall give its 
exclusive attention to this litigation? 
· Congress must act. The existing conditions can not continue. 
The people . have for years been petitioning for relief and they 
will have it. 

The President, in his message to this session of Congress, 
said: 

Above all else, we must strive to keep the highways of commerce 
open to all on equal terms; and to do this it is necessary to put a com
plete stop to all rebates. Whether the shipper or the railroad is to 
blame makes no difference; the rebate must be stopped, the abuses of 
the private car and private terminal-track and side-track systems must 
be stopped, and the legislation .of the Fifty-seventh Congress which 
declares it to be unlawful for any person or corporation to offer, grant, 
give, solicit, accept, or receive any rebate, concessi~n, .or discrimination 
in respect to the transportation of any property m mterstate or for
eign commerce whereby such property shall, by any device whateverl 
be transported at a less rate than that named in the tariffs publishea 
by the carrier must be enforced. For some time after the enactment 
of the act to regulate commerce it remained a mooted question whether 
that act conferred upon the Interstate Commerce Commission the 
power after it had found a challenged rate to be unreasonable, to 
declare what thereafter should, prima facie, be the reasonable maxi
mum rate for the transportation in dispute. The Supreme Court finally 
resolved that question in the negative, so that as the law now stands 
the Commission simply possess the bare power to denounce a particular 
rate as unreasonable. 

While I am of the opinion that at present it would be undesirable, 
lf It were not impracticable, finally to clothe the Commission with gen
eral authority to fix railroad rates, I do believe that, as a fair se
curity to shippers, the Commission should be vested with the power, 
where a given rate has been challenged and after full hearing found to 
be unreasonable, to decide, subject to judicial review, what shall be a 
reasonable rate to take its place; the rulinJ.? of the Commission to take 
effect immediately, and to obtain unless ana until it is reversed by the 
court of review. The Government must, In increasing degree, supervise 
and regulate the workings of the railways engaged in interstate com
merce· and su<!h increased supervision is the only alternative to an 
J,ncrease of the present evils on the one hand or a still more radical 

·policy on the other. In my judgment the most important legislative 
act now needed a.s regards the regulation of corporations is this act to 
confer on the Interstate Commerce Commission the power to revise 
ra.tes and regulations, the revised rate to at once go into effect and ta 
stay In effect unless and until the court of review revises it. 

In this utterance the President was but voicing the declara~ 
tions of the last three national Democratic platforms. 

~'he national Democratic platform contained the following: 
The absorption of weaith by the few, the consolidation of our lead

ing railroad systems, and the formation of trusts and pools require a 
stricter control by the Federal Government of those arteries of com
merce. We demand the enlargement of the powers of the Interstate 
Commerce Commission, and such restriction and guaranties in the con
trol of railroads as will protect the people from robbery and oppression. 

The national Democratic platform of 1900 presented the ques
tion in the following language : 

We favor such an enlargement of the scope of the interstate-com
merce law as will enable the Commission to IJrotect individuals and 
communities from discriminations and the pubhc from unjust and un
fair transportation rates. 

'I'be national Democratic platform of 1904 declared: 
Individual equality of opportunity and free competition a.re ·essen

tial to a healthy and permanent commercial prosperity, and any trust, 
combination, or monopoly tending to destroy these by controlliflg pro
duction, restricting competition, or fixing prices should be prohibited 
and punished by law. We especially denounce rebates and discrimina
tion by transportation companies as the mos t potent agency in pro
moting and strengthening these unlawful conspiracies against trade. 

INTERSTATE COMMER CE. 

We demand an enlargement of the powers of the Interstate Com
merce Commission, to the end that the traveling public and shippers of 
this country may have prompt and adequat e relief for the abuses to 
which they are subjected in the matter of tra nsportation. We demand 
a strict enforcement of existing civil and crimina l statutes against all 
such trusts, combinat ions, and monopolies, •and we demand the enact
ment of such further legislation as may be necessary to effectually sup
press them. 

Any trust or unlawful combination engaged in interstate commerce 
which is monopolizing any branch of business or production should not 
be permitted to transact business outside of the State of its origin. 
Whenever it shall be established in any court of competent jurisdiction 
that such monopolization exists such prohibition should be enforced 
tht·ough comprehensive laws to be enacted on the subject. 

~'o tbDse who cherish the delusion that Mr. Roosevelt is the 
pioneer in demanding this legislation, I would suggest a com
pari on between the language of his message and the language 
I have quoted from the national DemQcratic platform of 1904. 
The words of the Pre ident are simply in line with what the 
Democracy has been demanding for years. I call attention of 
gentlemen on the other side that their platform is silent on this 
subject. Howev~r. the President has taken up the fight, and we 
shall find pleasure in giving him our loyal support. 

Any legislation will fa il to meet the necessities of the cnse 
unle s it shall provide: 

1. Power to find a given rate unreasonable or unjust and to 
pre cribe a reasonable and just rate to be substituted for it 

2. Power to prescribe a joint rate. · 
3. Power to eliminate unjust discrimination. 
4. Power to stop rebates and secret cut rates. 
5. Power to regulate private cars and private car lines. 
6. Power to regulate terminals and terminal faci1itie . 
7. Power to regulate freight classifications and rate schedules. 
8. Power to compel the furnishing of equal facilities to all. 
9. A court in order to facilitate litigation growing out of the 

orders of the Commission. 
10 . .A limitation on the power of the Commission to raise 

rates. 
The Hearst bill, which 1\fr. LAMAR and I have reported from 

the committee with amendments, covers all of these points, and it 
is the only bill reported that does. The Rules Committee, bow
ever, has deprived us of any opportunity to vote upon this meas
ure. The rule which has been reported from the Rules Com
mittee allows the House to vote only on the Davey bill and the 
Esch-Townsend bill. The excuse given for this manifestly 
unfair rule is that the Democratic caucus declared for the Davey 
bill and the Republican caucus declared for the Esch-Townsend 
bill. The real purpose of this gag rule undoubtedly was to pre
vent the RECORD from showing that the Republicans of this 
House voted against the bill which Mr. LAMAR and I have re
ported. 

In a spirit of supererogation the gentleman from Pennsyl
vania [Mr. DALZELL] undertakes to tell this House that the 
Democratic caucus held a few days ago declared for the Davey 
bill. The gentleman ought to know, and by reading tlie public 
press could have known, that the caucus did no such thing. 
'l'be resolution adopted by the caucus declared that it " approved 
the provisions of the Davey bill." Not the Davey bill, but the 
provisions of the Davey bill. When the caucus was held the 
Davey bill consisted of two short sections, hardly enough to 
make one page. I have always approved and now approve 
every provision of the Da\ey bill, and yet I never for one mo
ment approved the Davey bill. The principles it contains are 
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sound. But, :Mr. Chairman, in enacting a law the principles 
stated should not only be sound, but they should be · aptly and 
coherently expressed, so that it shall not be left to doubtful 
construction of dubious language to determine what the law is. 
The Davey bill does not clearly set forth the principles em
braced in it. Then, again, while the principles of the Davey 
bill are correct as far as they go, the bill does not go far 
enough. It was distinctly stated and understood in _our caucus 
that it was not expected that the bill should be reported in its 
then unfinished shape, but that in the committee it should be 
elongated and elaborated till it should be a perfected ·bilL 
That is precisely what Mr, LAMAR and I have done. Every 
principle in the Davey bill as it was presented to the caucus is 
embraced in the bill which we have reported and stated so 
explicitly that there should never be any fear that it would 
be misconstrued. The Davey bill as it is now before the House 
is not the Davey bill which was presented to the caucus. As I 
have said, the caucus bill had only two short sections. The 
Da\ey bill as it stands here to-day contains seven sections. To 
say that this bill in its present form is incoherent is not to 
reflect upon the intelligence of those who constructed it, .when 
we consider the conditions which surrounded its consb.·uction. 

In the committee all of the Republicans declared for the Esch
Townsend bill, and then generously gave· the Democrats on the 
committee an hour to consult among themselves as to what they 
would offer as a substitute. The hour had almost drawn to a 
close. The gentlemen reporting the Davey bill looked at the 
two little sections that had been presented to the caucus. They 
concluded that they were too naked to look well, and so they be
gan to search for some clothing with which to adorn them. In 
their haste they cut a section out of another bill and added it 
to theirs and designated it as section 4. This sectio·n most 
likely :fitted into the bill from which it was taken, but it was 
certainly a misfit in. the Davey bill, into which it was imported. 
Let me illustrate. In this section 4 we :find these words : " In 
ca e any carrier shall neglect to adopt' such' classification," etc. 
The word "such" in the bill from which it was taken referred 
to the classification mentioned in some preceding part of the 
bill. The word could serve no such purpose in the Davey bill 
for that bill does not give the Conimission power to regulate 
freight classifications at all. Again, section 1 ·of the Davey 
bill provides that the Commission shall not have power to com
pel a carrier to raise a rate which it has :filed and published. 
But in this imported section 4 we :find this language: "There
after if any carrier shall maintain any lower fare," etc. This 
is clearly in conflict with the spirit of the provision alluded to 
in the :first section. 
, The gentleman from Mississippi, who seems to be the cham

pion of the Davey bill, said in this House a few days ago that 
we will " toe-mark " the President in this matter. But certainly, 
:Mr. Chairman, the Da\ey bill does not "toe-mark" the Presi
dent's recommendations. The President declared against dis
criminations. Not a word does the Davey bill contain on that 
subject. The President denounced the abuses of the private 
car. The Davey bill is silent on this subject. The President 
demands the regulation of terminals and terminal facilities. 
Again the Davey bill is silent as the grave. 

Mr. Chairman, it is not a question of "toe-marking" the 
President, · but of marching shoulder to shoulder with hiin as 
long as he "toe-marks," the declarations of the three last Na
tional Democratic platforms. It is a question of marching 
shoulder to shoulder with the President as long as he marches 
shoulder to shoulder with the great Nebraskan who has long 
been leading on this question. 

Mr. Chairman, it is among my regrets that the President did 
not deliver his bold words on this subject at the last session of 
Congress-the long session-when we should have had ample 
time to consider these measures more deliberately and carefully. 
I do not know why he waited till this last little piece of a ses
sion to present his recommendations. Some one inclined tt> 
cast an insinuation might say that his delay was due to his 
knowledge that there was an election ahead of him and that he 
feared the influences of the railroads. I will not say that. Let 
us credit him with candor and sincerity as long as he will lead 
us in a struggle for the relief of the people. Above all, let us 
on this side -not lag behind him. 

Mr. HAMLIN. Will the gentleman yield to me for a sugges
tion? 

Mr. SHACKLEFORD. I will. 
Mr. HAMLIN. I would like to ask the gentleman if his at

tention has been called along that line to a statement in the 
Washington Star of yesterday, a Republican paper, as I under
stand, and of course an Administration paper? In the paper of 
last evening appears this statement in regard to the president 

of one of the railroads visiting the White House for consulta
tion. I will read : 

A remarkable feature of the prc-paganda for this proposition is the 
fact that President Roosevelt, who is directing it, has endeavored to en- · 
list the aid of the men foremost in opposition to it. He has been try
ing to get President Spencer of the Southern Railway and President 
Cassatt of the Pennsylvania Railroad, who up to this time have opposed 
the rate-making feature of the bill, which is really the meat of the 
whole matter, to withdraw their opposition and advise the passage of 
the bill. The assumption, of course, is that if these two heads of 
great trunk-line systems, recognized as among the foremost railway 
men of the country, should consent to the legislation it would lessen 
excuse of Senators for opposing it. 

1\Ir. SHACKLEFORD. I had noticed this article, and I ha\e 
also observed from rending the papers that President Roosevelt 
is having frequent consultations with President Cassatt, of the 
the Pennsylvania Railroad, President Spencer, of the Southern 
Railroad, and other railroad presidents. This does not look 
well. Nevertheless we will hope for the best and will not 
question the sincerity of the President unless he shall relent 
in this fight for the relief of the people. We will give him our 
cordial support. 

Gentlemen ·seem to think it were better that we should accept 
pru.·tial remedies now and b.·ust to future legislation for com
plete relief. This is a fatal mistake. For years we have been 
clamoring for a chance to legislate on this subject. Now after 
decades of waiting an intense public sentiment and a strenuous 
Executive have forced a consideration of this great question in 
this House. What shall we do with our opportunity? Fritter 
it away on some half-way, half-hearted measures? No. We 
should go boldly into a consideration of the whole subject and 
present a measure affording ample relief for every transporta
tion abuse. If we do less we shall be recreant to the people 
who sent ·us here as their representatives. I should lTh:e to 
ask gentlemen who urge that we accept partial relief now and 
trust to future legislation for complete remedies, what is there 
in the history of the Rules Committee of this House to give 
them hope that we shall again be allowed to consider this ques
tion? When the insufficient and incomplete legislation of this 
session has been enacted we will be told to wait for further 
legislation till this has been tried out in the courts. Under the 
provisions of the Esch-Townsend bill this will require years of 
litigation. In the meantime the people will be suffering the 
same extortions they have been enduring in the past. Enter
taining these views, I believe we should have gone into the 
whole question now. 

I have pointed out some of the defects and omissions of the 
Davey bill. Had I the time and inclination I could indicate 
other errors equally glaring. Nevertheless I have no hesitancy 
in supporting it against the Esch-Townsend bill. There is one 
provision in the Davey bill which redeems it from any compari
son with the Esch-Townsend bill. I allude to the proviso to the 
:first section, which reads as follows: "Pr·ovided, That the Com
mission shall in no case have power to raise any rate :filed and 
published by a carrier." 1-IJ. my opinion there is involved in this 
short proviso every industrial and commercial interest of every 
citizen of the Republic. 

1\fr. Chairman, there are those who declare that the ideal gov
ernment is one in which all of the people are to be dealt with as 
a single unit, that cooperation and not competition shall be the 
controlling principle, that each .shall work for all; and that the 
results of each man's thought and each man's labor shall go into 
a common pool for the collective use of the aggregated mass ; 
that the individual shall be nothing and the community every
thing. Such a policy would turn civilization back upon itself 
and relegate the human race to barbarism. 

The constitution of my State provides that there shall not be 
any consolidation of parallel or competing lines of railroads. 
It is probable that the constitutions of more than half of the 
States contain similar provisions. The suit to prevent the mer
ger in the Northern Securities case was based on this principle. 
It has been the policy of the American people to promote compe
tition between carriers, industries, and markets. The railroads 
have always desired the privilege of pooling and the people have 
always opposeP. it. 

The Townsend bill, if it becomes a law, will, in effect, pool all 
of the railroads into one extensive system and eliminate all eom
petition not only between them but between markets as well. 
Unlimited power to regulate rates gives the authority to raise 
as well as lower rates. Gentlemen on the other side say that 
no commission would e\er exercise the power to raise rates, 
even if it were conferred upon them. This is an error. If the 
Commission is given the power to treat all of the railroads as a 
single system they will come in time to feel that it is their duty 
to so regulate rates that each road shall earn a dividend on its 
stock. 

. ·r 
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Mr. Chairman, railr'()ad abuses have. become so enormous., the 
people feel such a sense of having been outraged, that ther.e is. 
danger that in attempting to secure relief we may fall into a 
worse condition. It were well to consid-er the source of the 
agitation and clamor that h-as filled the air on this subject. 
'Vho is it that has been before ~mr committee urgillg legislation? 
Not the farmer, not the small trader, not the individual manu
facturer. We have heard 'only the middlemen, the railroad 
men, and the trust magnates. Undoubtedly the man who has 
given us most advice as to the kind of legislation we should 
enact is Mr. E. P. Bacon, of Milwaukee. He has been a grain 
dealer at .1\filwaukee, and in the fieree competition between 
Milwaukee and Minneapolis he has seen 1\lilwaukee Jose a large 
share of her grain business. Mr. Bacon is not a pl'odu~er nor 
a consumer. He is a middleman, a shipper. He cares nothing 
about the rates which are charged, wh-ether they be high m· low, 
so they are ·so fixed that they will bring trade to his city. It is 
not the rate but the differential in which he is interested. He 
calls ll.imself a shipper. Let 1p.e read from his testimony given 
before our committee. lle said: 

The shippers do not care what rates are charged. It is the relation 
of rates between competitors; that is the thing they want fixed. 

He don't care a straw how high the rate is, so that the Com
mis ion shall either put down the Milwaukee rate or "PUt up the 
Minn-eapolis rate, so that grain shall come to his elevator. It 
would suit him just as well for the Commission to raise the 
Minneapolis rate as to lower the Milwaukee Tate. · Before we 
examined him I had supposed he was here asking legislation 
in behalf of the people.· I did not know he was seeking special 
privileges for the middlemen. He has been appearing before 
the committee for years and has advocated many bills. Some 
of these provided for the most extensive pooling of the rail
roads, yet be supported them in the hope that the Commission 
would be given power to maintain artificial dllrerentials to 
overcome natural diffei·entials that were taking business away 
from his city. Let me read further from his testimony: 

'The Elkins bill, I will say, in addition to having been framed by the 
general e01msel of tbe l'en.ns:vlvania H.ailroad, was amended at ou:r sug
gestion by the counsel .and the amendment approved by P~·esident Cas
satt, and we then ador.ted it as a substitute for the Nelson-Corliss bill 
and joined with the railways to secure its passage. 

Here, then, we have this SUP"POSed friend of the people con
spiring with the Pennsylvania Railroad to secure the :passage of 
a bill providing -for the most extensive pooling of the railroadl:'l 
and destroying every vestige of competition which_ the people 
had so diligently sought to preserve in their constitutions. .His 
purpose was, as I have before stated, to give the Commission 
power to control rates so that they could maintain a differential 
that would enable his city of-Milwaukee to compete with more 
favorably located Minneapolis. 

Mr. Chairman, the railroads do not much object to such regu
lation as Mr. Bacon has been suggesting. !:Ir. C. Stuart Pat
terson, a director of the Pennsylvania Railroad, has said recently 
that he has no objection to _governmental regulation. He said: 

When the Government regulates tbe rates of the railroads H must see 
to it that the lines are fairly treated, and it must carry protection to 
the extent <Of preventing unfair .competition. To that end it must sanc
tion open agrements between the railroads as to rates and division of 
traffic under the supervision of the Commission and the eourts. The 
people and the existing railroads. should al~o be prot.ected .against the 
conRtruction of unnecessary new lmes. I think that Vlew will appeal to 
every fair-minded man. 

The Hon. Paul Morton, Secretary of the Navy, published a 
magazine artiele a few days ago, in wbich he said: 

There are in my opinion, as many rates in existence in this country 
which may 'be fairly considered too low as there are rates which a 
court would decide to be too high. Rates that are unreasonably low 
may be just .as disastrous to communities as rates which are too high. 
It is only fair that regulntion and protection should go together. If 
the public is to be protected agni.nst a railway charge that is too high, 
then the railway (which is generally owned by the people) should be 
protected against a rate which is unreasonably low. 

So then Mr. Chairman, the railroads are willing to have such 
reguiation' as is provided in the Townsend bill, because they hope 
that the Commission would maintain rates fo1· them and elim-
inate all competition. . 

Would the Commission raise rates if the power were g1ven! 
Would the Commission eliminate competition? That can be 
best answered by reading what the Commissioners have· said. 

Judge Knapp, ·chairman of the Comi'nission, said in an ad-
dress, made a short time ago : · 

The evils which have attended the growth and operation of our railway 
systems, and which have given rise to so much Pt?-blic indignati<?n, have 
their origin and inducement for the most part m the competition of 
caniers which ·our legislative poUcy seeks to enforce. That this .is a 
mistaken and mischie"rous policy I am fully persuaded. 

Again, he says_: _ . 
However diverse or conflicting their interests may be, it is plain. that 

the railways of the United States should, to the fullest extent practi
caNe, be regarded as a single transportation system, so far as their 

duties to the public are concerned. To enabl-e them to perform th-ese 
duties with best results to the people they must be· permitted by law 
to enter into agreements wi.th each otb-er, whereby the abuses ari'sing 
from .individual and competitive action may be prevented. . 

The people of Missouri, the people of :Minnesota, the people o~ 
a majority of the States, were so anxious to pre erve competi- _ 
tion among eaJ.Tiers that they provi-ded in their constitutions. 
against any combination or pooling whatever between railroads. 
Yet, 1\Ir. Chairman, there are hanging around this Capitol the 
agents '()f the trusts, the agents of the middlemen3 the agents of 
the railroads, and the membership of the· Interstate Commerce 
Commission itself, urging our committee and urging this Bon e 
to ride down those beneficent constitutional provision-s, eliminate 
absolutely that competition -so universally demanded by the peo
ple, and treat the multitudinous railroads of the country as a 
single system-put them all into on~ vast trust and make the 
Interstate Commerce Commission a trustee t{) regulate and man
age them. This condition -would be the natural outgrowth of the 
Esch-Townsend bill. 

If all the railroads of the country were thus consolidated into 
a single unit and placed und~r the control of the Commission, · 
with power to prescribe not only maximum but minimum rates, . 
by what rules would the Commission be governed in exercising 
this tremendous power? Let me read again lion. Paull\Iorton's 
words: 

There are, in my opinion, as many rates in existenee in this country 
which may be fairly considered too low as there are rates whieh a court 
would decide to be too high. It is only fair that regulation and protec
tion should go together. If the public is to be p1·otected .against a rail
way charge that is too high, then th~ railway should be protected against 
a rate whieh is too low. 

The Commission would under that system feel botmd to so 
regulate rates that all of the railroads should earn dividen~ 
on their stock. If as many rates should be raised as lowered, 
the average of rates would remain what it is. There would be 
no reduction of rates. Yet everybody knows that rates are ex
cessive. Under such a system of regulation the governmental 
bureau would so regulate rates that every dollar or watered 
stock of every wild-cat railroad in this broad land would pay a 
dividend. The money to pay these dividends would be wrung 
out of the people by the Commission. The earning capacity of 
a railroad would not depend upon the cheapness of its con
struction and equipment nor upon the economic and careful 
administr;rti.on of its offieers, out upon the paternal regulation 
of the Federal tribunal. As an illush·ation of bow this would 
be accomplished, I quote from a finding made by the Commis· · 
sion, Commis ioner Prouty writing the report: 

·Rallway stocks and railway properties ought not to fluctuate in vnlue 
like industrial stocks or industrial enterprises, and it is hardly prob
able that they will -do :so. The causes which huve contributed to this 
in the past wilt not Qperate to the same extent in time to eome. Th-e 
great systems have taken permanent form. The tendency is to operate 
railways ru; busin-ess aterprises, not for the stock market. Consoli
dations in ownershi-p, whateve1· their other effects, contribute to the 
maintenance of rates and will prevent in case of future dearth of 
traffic the suicidal competitl.on which might otherwise be induced. 
Still, whatever m11y be true in the future, they have cert!DDIY. suffered 
sevel'ely in the p.ast and should 'be allowed to recuperate m this era oJ: 
good times. . -

In other words, the Commission must so regulate rates that its 
action will guarantee to every railroad a stability of value and 
a certainty of dividends. The producers and consumers of the 
counh·y must tru t to theiJ.· own activities and the vicissitude of 
competition for their dividends, but the Government_ must guar· 
antee them to the railroads. If a .railroad which .has been eco· 
nomically constructed and equipped .and prudently and carefully 
operated shall be found .carrying freight at a rate l-ower than 
some competing road which has been extravagantly constructed 
and its stock watered for the purposes of plunder, the Commis
sion is to ste1> in and say to the first of these roads: " Your 
rate is too low and your competition too severe for this othe.l," 
road to earn dividends. You must raise your rate." Would 
the Commission take such action? Let me read further from 
Commissioner Prouty, expressing the views of the entire Com
missi-on: 

Whatever rate is ma<le on grain from Chicago to New York by · the 
Vanderbilt system must determine the rate between Chicago and the 
Atlantic seaboard by all routes. We have seen that grain can be trans
ported under actual conditions by tbe Lake Shore and the New York 
Central railroads from Chicago to -New York .at a eost less than that 
by most other routes. It would be hardly just to these <Other routes to . 
compel the putting in of a rate upon tba.t line which was reaso'!lable 
with respect to it alone and which had no reference to its com-petitors. 
Upon the other hand, it would be equally unfair to the public if the 
most expensive line were made the .standa1·d. 

'l.'o meet that condition then those roads that were maintain
ing th-e highest rates w-ould be required to lower to a given level 
and those roads maintaining the l-ower rates would be required 
to raise their rates to a given lev~l. Producers and shippers who 
had been receiving the low rates made by tbe New York Central 
and Lake Shore would have these favorable rates taken a w~y 
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from them, not by the railroad-:;, but by the Commission, in orq.~r 
that some other railroad might not suffer in tile competition. 
This competition is the veTy thing the people desire and should 
have. One sy tern of railroads in this country in one year 
watered its stock to the extent of $150,000,000. That watered 
stock railroad, under the provisions of the Townsend bill, would 
rely upon the Co.J:!llllis ion to protect it from the rivalry of some 
more honestly and ably managed competitor. 

But, Mr. Cilairman, the elimination of competition between 
carriers is not the worst evil that may be accomplished under 
the provisions of the Esch-Townsend bill. It al o puts it in the 
power of tile Commission to eliminate competition 'between local
ities and markets. Under the Esch-Townsend bill the Commis
sion would have power to save Milwaukee from the severe 
competition of Minneapolis, and to restore to Chicago the grain 
trade which she has lost to New Orleans and Gal"eston: This 
bill puts it in the power of the Commission to compel the com- . 
merce of the Mississippi Valley to again climb over the Alle
gheny Mountains to the Atlantic seaboard rather than roll down 
hill, as it now does, to the Gulf ports. Under this bill it is in 
the power of the Commission to maintain artificial differentials 
in favor of one market to overcome natural differentials exist
ing in favor of others. By this bill the laws of trade and the 
laws of nature are made subordinate to the powers of the Com
mission. The Commission could raise the rates to Gulf ports 
and lower rates to Atlantic ports and thus enable the East to 
continue to take a " rake off " out of the material resources and 
wonderful industrial activities of the great Mississippi Valley. 

Mr. Chairman, such regulation would be the most intolerable 
form of communism. Sir, it would be a communism froin whose 
blighting effects there would be no redemption except by re ort
ing to absohite State or Federal ownership of every mile of rail
road in this broad land. [Loud applause.] 

1\Ir. HEPBURN. Mr. Chairman, I yield one hour to Lle 
gentleman from Pennsylvania [Mr. SIBLEY]. 

1\Ir. SIBLEY. 1\Ir. Chairman, I yield thirty minutes to the 
gentleman from Massachusetts [Mr. 1\IcCALL]. 

1\Ir. McCALL. 1\Ir. Chairman, cl-early defined evils have de
veloped in the operation of our railroads which demand tile 
attention of Congress, although I believe that under the opera
tion of the Elkins Act they are exceptional. There can be no 
doubt that favoritism and the unequal treatment of shippers by 
some railroads have been in the past carried so far as to turn 
the scale between competitors in the same lines of business, 
building up the fortunes of one set of mim and destroying the 
fortunes of another. Rebates and secret rates lower tilan pub
lished tariffs have been given to favored individuals. Extraor
dinary concessions have been made to shippers who own their 
private cars, to small terminal switches that masquerade under 
the name of independent railroads, and there has been direct 
favoritism in the allotment of cars among shippers in times 
when the demands of traffic were too great for the facilities of 
the railroad. Public opinion has been aroused upon this ques
tion of favoritism and aroused justly. Congress should deal, 
and deal in no general terms which may be liable to doubtful 
construction, but clearly and explicitly, with these abuses so that 
if tiley now exist they may be stopped and if they do not exist 
they may not be put in practice hereafter. 

But gentlemen declaim about one set of abuses and propose a 
remedy for something else. They graphically portray the evil 
of favoritism and discrimination and then announce the trium
phant non sequitur that the Commission should be given power 
to fix the rates at which railroads should sell their transporta
tion. What relation has the making of rates by the Government 
to the giving of rebates to favored shippers under one device 
or another, unless it be the relation of cause to effect? Can not 
a railroad grant a rebate from a rate established by a commis
sion as well as from one established by itself? Rather, it seems 
to me, rate fixing by an agency of the Government would aug
ment the evil. We may assume, I think, with entire safety that 
the Commission would not compel the public to pay a higher rate 
than the railroad asked. If it interfered with railroad rates it 
would interfere to make them lower. The tendency of reducing 
rates would be to make weak lines weaker and, in their struggle 
for self-preservation, they would naturally offer any inducement 
in their power to secure the business of great shippers. You 
say such a course would be criminal, but such a course is crim-
inal under existing law. · 

My objection to the bill proposed is twofold; first, that it does 
not deal effectively with the real evil and that it makes a 
most illogical response to the real public opinion and, seoond, 
that it does provide for the exercise of a dangerous power 
with too slight safeguards, a power which is not asked to be 
conferred by anything worthy of the name of public opinion 
and which at the most is sustained by a mere public emotion. 

Mr. Kernan, one of the most intelligent of the advocates of 
tliis legislation; declared that ninety-nine out of a hundred ship
pers did not complain that rates were too high, but complained 
at the relative rate-in oilier words, at a form of discrimina
tion. An attempt is made to utilize a genuine and well-founded 
public sentiment against any kind of uneq-ual treatment by 
railroads in favor of a proposition that the Government shall 
fix railroad rates under the slender safeguards of tllis bill and 
embark upon a policy likely ·to be followed with consequences 
w4ich very few men have considered. Bi'ing in a bill which 
shall restore some of the penalties which only two years ago 
Congress blindly repealed; prohibit both specifically and gen
erally the employment of the different devices for co,nferring 
special rates, and then enforce the law which you shall enact 
and the day of unjust discrimination by railroads will have 
ended and the abuses which have been complained of will dis
appear. 

But, as I said, this bill not only does not do that effectively, 
but it does something entirely different. Baldly and honestly 
stated its chief purpose is to have tile Government establish 
railroad rates. Tile advocates of the proposition ru·e aware 
that they are makiug an extraordinary proposal, from the frank 
statement of wilich they recoil. Tilis is shown by the way in 
which they employ language to minimize it. They say tllat 
they do not ask th~ Government to fix initial rates or to clothe 
the Commission with genei·al authority to fix railroad rates, 
hut whet·e a published rate is cilallenged they ask that the 
Commission may revise it. It is apparently to be something 
very exceptional and very remote .. As interstate rates must, 
under the present law, be published from all railroad points, it 
follows that there could not be an initial rate except upon a rail
road which had not yet been built ; and the power to revise one 
published rate involves the power to revise all published rates. 
A single complainant, under the operation of tills bill, could 
without doubt bring in question all the rates from Chicago, for 
instance, to Boston, New York, and Philadelphia, as related to 
the rates from Chicago to New Orleans, if, indeed, he could not 
attack every railroad rate in the United States: 

l\fr. SHERLEY. Mr. Chairman, will the gentleman permit 
an interruption? 

The CHAIRMAN. Does the gentleman yield? 
1\Ir. l\1cCALL. Yes. 
l\fr. SHERLEY. In that connection, is it not true that in 

the maximum-rate case, where the Supreme Court denied the 
power, there were involved some two thousand schedules? 

Mr. McCALL. There was a great body of rates involved, 
I would state to the gentleman, as he suggests, in that case. 

The power to fix rates conferred by this bill can certainly be 
exercised, by the employment of the slightest formality, against 
every interstate rate in the country. That is too plain to be 
denied. 'Vhy, then, do gentlemen recoil from their proposition? 
Why do tlley affect a conservatism as if they would not do the 
thing they are proposing to do? It is simply that the frank 
and unqualified statement of the policy would shock all notions 
of conservatism. I agree to regulation, but it must be a 
regulation not - incompatible with the fundamental principles 
of private property as it has heretofore been received. Rail
roads are private property and are operated by private capital. 
Before permitting private property to be taken for public use, · 
and much more for private use, all civilized law exacts in ad
vance safeguards to protect the owner; but here you propose 
a proceeding by which some portion of a man's property may 
be absolutely destroyed for the use of another, and you not 
only exact no security in advance, but you attempt to restrain 
the owner from following the ordinary legal remedies in the 
constitutional tribunals of his country. Years afterwards per
haps courts may hold that the taking was illegal and must be 
stopped; but what remedy is there for the taking which has 
already occurred? This feature of your bill crosses the line 
between regulation and confiscation and outrages the most 
patent principles of justice. 

I know it is said that the Commission thought for ten years 
that it had the power to fix railroad rates. I am not sure that 
that is true as broadly. as it is stated. I will quote what was 
said with regard to the task of rate making on the part of the 
Commission by Chief Justice Cooley, a gentleman who, and I 
say it without disparagement, was the most considerable man 
ever a member of that body: 

In a country so large as ours, with so vast a mileage of roads, it 
would be superhuman. A construction of the law which would require 
the performance would render the due administration of the law alto
gether impractical, and that fact tends strongly to show that such a 
construction could not have been intended. 

The Supreme Court Ileld that he was right as a matter of law, 
and pass this bill and I believe you will find that he was right 
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as a matter of fact. But let it stand that everybody believed Now, having practically completed the railroad system ot the 
the-Commission had the power to fix the rates. They exercised l!nited States, private enterprise having bridged over our great 
the· power on an average, it is said, of four times a year for ten r1vt!~·s and tunneled our mountains and bound together every 
years. It would not appear from this that there was any gen- p~rtlon of . _our country by the network of more than 200,000 
eral injustice in rates. It must be remembe1·ed, however, that miles of railroads, along come the professional agitator and the 
during those ten years the gentlemen now pursuing the rail- man who bought his land for a dollar and a quarter an acre and 
roads were engrossed by other occupations. They were em- -~aw it ine1·eased by the building of railroads to fifty or one htm~ 
ployed in bank baiting and in attempting to sec-ure the fl•ee coin- dred dollars an acre, and the member of the boai·d of trade pos
age of silver, employments that are now fortunately obsolete.- sib.ly in partnership with the Government under some tariff 
If those keen and restless intellec-ts should devote themselves schedu.Ie, engaged i_n manufactu1·ing some commodity, making · 
exclusively, or in any large measure, to the railroads, the task very likely many times the returns upon his capital that the 
of rate :fixing under this bill would speedily become what Mr. owners of the railroad make upon theirs, and they join hands 
Cooley called it, superhuman. I think, therefore, nothing of together and say, u Go to; these gentlemen are performinO' a 
what would happen can be inferred from what did happen be- gov~rnm~ntal function; the Government should take charge0 of 
tween 1887 and 1807. It is said also that direful things are then· busmess and should say at what price they are to trans
going to occur if you do not confer this rate-fixing power. On a port our wheat ani;} iTon." As nearly $1,000,000,000 are each 
sudden a popular rage has been kindled which, unless it is ap- year .directly expended by railroads for labor and a great ad
peased at once. will sweep away all railroad property. I doubt ditional amount for supplies in the production of which labor 
the existence of this rage, but if it exists it is like the appetite is the chief factor of expense, as in fact two-thirds of the gross 
that grows by what it feep_s on. The very way to bring to pass · ~arni_ngs of the railroads are paid out to labor, the proposition 
the thing you want to avert is to start on the policy of rate IS thlS-that people ope1·ating with their own capital railroads . 
fixing. built by themselves, or those they represent, shall do the work 

I have just alluded to the silver question, which will again of cm~rying commodities at a price fixed by the Government, 
illustrate the point I have in mind. It was said, you will re- with a very limited right of appeal to the courts, and that a 
memb.er, that we must do something for silver or we should million or more of men working in the employ of private en
speedily witness something extreme done, and would even find terprise shall, in the last analysis, have their wages fixed by a 
ourselves upon the silver standard. And so we did some things Government which is controlled by the majority, whose interest 
for silver, and the very things we did almost put us on the silver it will be to have cheap transportation. 
standard, and if they had not been repealed they would cer- Can you imagine a more ideal scheme for the destruction of 
tainly have put us there. Your bill, in my opinion, takes the private property and one more likely to corrupt our people?
first long step in the direction of the policy which you say you And not merely does the proposition involve the rights of pri:. 
wish to avoid. And after your bill has been in operation and vate capital and invade the practical freedom of -a man to sell 
the rocks are looming large around you, you can not be sure his labor in the open market uncontrolled by the Government, 
that you will have at the helm a man of the indomitable will but it vests in a corilmission the power to revise the geograi>hy 
and courage of Grover Cleveland. Suppose you have a Presi- of the country, to nullify natural advantages, to give to an in~ 
dent who sets his sails to catch every breeze that blows. Do land city the benefit of a location upon the seaboard or upon a 
you think you woul-d have as fortunate an escape as you did great river, and to give to the seaboard city the dignified seclu~ 
from the consequences of "doing something" for silver? sion of an inland town. I believe this power, with the inefi'ec-

. · Let us consider for a moment what is involved in the pending tive safeguards of this bill. is too vast and too dangerous to be 
proposition. It is said that the construction of the great high- 1Yielded by any political government,. and that it is likely to 
ways of commerce is a governmental function which has only lead to the destruction of cities and to ultimate Government 

- been delegated to individuals, but it is plain that it is a govern- ownership of railroads o-ver the pathway of conftscation. 
mental function that the different States of the Union generally There is no essential analogy between this proposition an<l 
refrained from performing, and refrained with a good deal of the control which municipalities exercise over those services: 
discretion in view of the dJsastrous financial experiments which which use the public streets, or even such control as State , the 
some of them made in attempting to build the railroads for mothers of these corporations, have attempted to exercise over 

. themselves. They called upon private enterprise to employ their children. The National Government is a vastly greater 
private capital in order that the country might be built up, and engine than are the subordinate governments and the constitn
gentlemen embarked. in the business of building railroads not, as tional safeguards against encroachments by it are far less ex
might be inferred from some of the sounding generalities in- plicit and effective. 
dnlged in to-day. for the mere purpose · of exercising a govern-- The looting propensities sometimes shown beyond question 
mental function, but they embarked in it in response to the invi- by cities and States have been e-ffectively restrained, but 'vhen 
tations of the different State governments, as all men embark the National Government invades private property, when the 
in-business, for the purpose of making profit for themselves. pecuni.ru-y interests of the far greater number appear to be ad
And the result has been the creation of a railroad system be- verse to the rights which are invaded,. when the demagogue, ever 
yond comparison the most splendid of the railroad systems of ready to bribe the people in the mass with the money of somebody 
the world, a system built up with few exceptions by private else, puts himself on the platform that the c-harges of the rail-' 
capital, extending to the most inaccessible regions of the coun- roads should be reduced, and when the decree is finally regis
try, and that has been the _chief factor in the production of our tered under the authority of Congress, and the ve1-y air vibrates 
unparalleled prosperity. - with the demands of a public opinion, or rather of an aroused 

'l'he American railway system resulting from this policy is the public appetite, who imagines that the Supreme Court will stand 
cr(}wning industrial glory of America. It is as fair and innocent between the National Government and its victims? Unfortn
a form of property as any in existence. If it did not bless him nately there is an undeniable tendency for the court to uphold 

-who made· it, it doubly blessed the country. It could not be what is called the politic-al departme-nt of the Government lmd 
duplicated to-day, I venture to say, by an amount of money to sanction any policy upon which it may enter. If it could sup
equal to its nominal capital. I know it is argued that the shares port the contention that we could tax one portion of American 
are largely watered. But I have wondered when statistics were territory by a different system of imposts and excises than 
produced here that notorious facts of an opposite character were were levied upon anot:Iler portion, and uphold this un-American 
not stated. Some of the ancient stock-watering performances doctrine in contradiction to the voice of John Marshall, speak
ot Gould and Fisk and Vanderbilt were cited as if they were · ing for a unanimous court, affirmed as he was by a unanimous 
quite the rule. Why, the New York Central Railroad, which court a generation later, do you imagine that the owners of a 
has been referred to, has within ten yeru·s increased its cap-ital raiiroad will be heard against the National Government acting 
many millions of dollars aild has received in its treasury 25 per under its imperial claims of regulating commerce and of pro
cent more money than the par value of the new stock it issued. moting the general welfare? 
The Pennsylvania Railroad wrthin two years increased its stock If the Government is to require a set of menu ing their own 
50 per cent, and it received in money from 20 to 40 per cent property to render a service at a price to be fixed by the Gov
more than the stock: it issued. Only the other day a great New ernment it should guarantee them against any loss which such 
England railroad issued a large number of new shru·es and re- a price would entail. To do otherwise would be shameless 
ceived $170 for each share of the par value of $100. Many in· tyranny, and yet, as a practical question, is it conceivable that 
stances of a similar character might be cited. Speaking broadly, any bill having that object in view could ever pass Congress? 
while there are particular roads with infiated capitals, the rail- If we are to have Government ownership, it is more in accord
road system as a whole cost in actual money not greatly less ance with my notions of justice frankly to avow it at the out
than the amount of its nominal capitalization. The returns upon set and have the -Government take the railroads off the banos 
the money actually invested will, on the average, I believe, not of their owners at their fair value. That, I understand, is the 
exceed 5 per cent Notwithstanding our sparse population, we programme of the fascinating gentleman who is now the leader 
have the lowest rates of any great country in the world. of the Democratic parcy. But the policy which I believe is 

-· 
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likely to be the outgrowth of this bill in its present drastic 
form will have in it no such an element of justice. The Com
mission which you endow with such transcendent power will 
sooner or later inevitably become a political body. It will re~ 
spond to public demands fot lower rates. The gentleman from 
Florida gave ·a startling proof of this tendency in his eloquent 
speech in favor of this bill when he cited a law ease which showed 
.that his own State had fixed railroad rates below the cost of 
operation. If that course was taken by an old and conserva
tive State like Florida., what could be expected· from the more 
radical States of the Union? Railroad securities would, under 
such a policy, gradually decline -in value. The public will for-

, get the conditions of things existing one or two decades in the 
past, or, if it remembers, its conscience will be sufficiently hard
ened by this policy to respond to vague appeals to seize those 
great national highways in the interests of national symmetry, 
and perhaps in the interests of civilization, a plea that has been 
worn threadbare in our time, and the present generation would, 
I believe, see the railroads owned and operated by the Govern
ment. 

I for one do not believe in Government ownership as a matter 
of sound . policy. If the railroads were given to the Govern
ment I believe their operating expenses alone would make the 
rates for iTansporting freight and passengers greater than the 
rates prevailing to-day. It is notorious that the services which 
the Government now peTforms are much more expensive than 
similar services conducted by private ·enterprise. I have great 
faith-and . no one can have greater-in the a!Jility of the 

. 'American people to perform those governmental functions which 
a great incorporation like them ls fitted to carry on, but I have 
no faith in .the ability of that great mass of people, or of any 
other great body politic, to conduct through the agencies of 
government .a tast and complicated business. Our railroads 
have enlisted in their creation and management the genius of 
great captains of industry, with which no talent in the public 

... service is at all comparable. How would your new . railroad 
managers be chosen unless for their prominence, perhaps, in 
the dominant political party? The height of their adminis
n·ative character would very -likely .appear in detecting steal
ing on the part of your .conductors, or men handling the money, 
and in discovering such violations 'of good morals as Mr. Bris
tow was responsible for unearthing. The men who did the 
.work upon your railroads would, at the best, be selected by some 
form of civil-service examination, certainly not an ideal method, 
but a method much preferable to selection upon purely political 
grounds. 

You would have a mechanism for appointing and watching 
and discharging your men. whose operation would present nearly 
as formidable a problem as the operation of the railroads them
selves, and I venture to say that -society would stand aghast at 
some of the disclosures that would be made. The notion of 
equality upon which our Government is founded would lead into 
unreasonable ventures. ·One locality would demand substantial 
equality in rates with another without regard to the distance of 
.n·ansportation and would demand also the same service of ex
press trains. · If you want an illustration, take your rural de
livery. The routes are no longer selected on purely business 
principles and with reference to their ultimately paying-the Gov
ernment the cost of operation, but the principle of equality of 
.which I have spoken leads us to deliver the mail to the man 
isolated upon a hillside 5 miles from the post-office largely on 
the theory that he has the same right to have the Government 
delivei· his mail as does the man who lives near the post-office, 
and the result is you have a rural delivery to-day having little 
referepce to business principles· and a great and growing ex
pense saddled upon the Treasury. What reason is there to 
think that the Government would not conduct railroads upon the 
same principle? Then the ownership of transportation lines 
.would give the National Government the ready means to usurp 
the insignificant powers remaining to the States. One party 
would demand that the railroads should not be operated on Sun
days, another party would contend that the Government should 
not transport intoxicating liquors, still another would claim 
that veterans or other classes should ride free, and others would 
urge that men engaged in kinds of b:usiness at the time obnox
ious should not be permitted to ride at all, and you would enter 
upon an era of extravagance, of favoritism, and of centralization 
of _power at Washington which would be subversive of our Gov
ernment or would radically change its character. Take off the 
lid from this Pandora's box and you wiU see everything escape 
except hope. 

It is alleged as a reason for this legislation that rates have 
slightly increased in the last five years. That depend.s entirely 
ut>on what you accept as yotiT standard. The man who deals 
in any of the ordinary commodities of common use can buy 

more transportation with a given amount of his commodity to
day than he could five years ago. In other words, treating 
transportation as a product, it is relatively to other products 
cheaper to-clay than it was five years ag{); for while commod
ities in general have during that ·time risen about 20 per cent 
in price., transportation has risen about 4 pe1• cent. And this 
entire increase of 4 per cent is accounted for by the increase in 
the wages the railroads pay their men. What will be the first 
step · by the engineers of this rate-fixing device? They must 
justify the proceeding by cutting down rates or there will be 
no public benefit from their standpoint. That in turn Will com
pel the railroads to reduce the cost of their service, and if they 
can not reduce the· price they pay for steel and ties they will of 
necessity be compelled to reduce the wages of labor, and the 
benevolent design of the manufacturer of leather or pig iron 
to secure lower rates and greater profits for himself will be 
attended with wage cutting and possibly strikes and. general 
public inconvenience. 

In a government like this a great deal should be left to the 
play of industrial forces. If the Government shall impose 
upon itself the guardianship of men in their business relations 
you will get a hard nnd fast and rigid system, incapable of 
expansion, beneficial to nobody, and in restraint of individual 
enterprise. Those industrial forces fight the battle of societY., 
and make progress possible.. On the one side are the managers 
of great railroads, on the other side ·a large mass of trained 
men, organized and determined and able to secure fair returns . 
for their labor . 

It will be far better for society to let the natural struggle go 
on between railroads, employees, shippers, and localities than 
it would be to set up a little machine d.eity called a. commission, 
with at the most only a governmental interest and with a man
date to supersede the laws of nature and still those great indus
ti.·ial energies which are as necessary to the health of society as 
the movements of tides and currents are to the sweetness of the 
sea. 

Granted that our condition as a nation is not ideal, it is as 
nearly ideal as that of any great people that ever existed, and 
it is so because of the amount of freedom for the play of natu
ral forces. If the Government intervenes, instead of the eco
nomic antagonism between employers struggling for cheaper 
transportation and the employed struggling for higher wages, 
very likely you will have an antagonism of a more deadly sort, 
and the conflict may be waged between your workingmen and 
the cannon of their Government upon the banks of some 
American Neva. 

Are governmental commissions infallible, or do they become 
infallible by giving them large salaries, a.s . you propose in this 
bill? Your Railroad Commission is under the ban, and the 
Administration measure introduced by. the distinguished gen
tleman from Iowa provided for its extinction. Less than two 
years ago the President appointed a · canal commission of seven 
members, with salaries of $12,000 per year-even more mag
nificent than the salaries in this bill-and yet he is now asking 
you to abolish it; and if this Commission is to complete the 
work of building the canal on the scale of expe~ on which it 
has thus far proceeded, the American people may have ample 
cause to wish that this "governmental function" had also 
been delegated to private capital, at least until the canal should 
have been built, and then come down heavily with threats about 
the " day of judgment," which we heard on this floor yesterday, 
against the misguided wretches who have invested their money. -
And yet a commission is quite good enough in cases where indi
vidual American citizens are to pay the bills. 

I am opposed to this bill because of its tendency tremendously 
to increase the power of the Government at Washington. The 
enormous concenn·ation and pressure of power involved in the 
attempt to have the National Government nm our railroads, and, 
as a result, those great engines that produce the articles of in,. 
terstate commerce, would be to engender here a heated center 
of despotism destructive of the last appearance of individual 
freedom. Liberty is only compatible in this country with keep
ing the management of their affairs near to the people, where 
they can see how they are conducted. Distant as they are from 
Washington, they get merely the stage effects, and the actor 
who is set down to play all the virtuous parts in the play may 
be in fact the real villain. A system like ours, with the func
tions of government distributed among different organs and 
localities, is tolerant in the highest degree of freedom, and the 
unshackled liberty of millions of men employing with the least 
restraint the faculties God bas given them is what has pro
duced our marvelous development. Stifle by your puny stat
utes that splendid opportunity for enterprising human endeavor . 
and you will profanely lay your hands upon the very shrine of 
American liberty. I do not' care to see created at .Washington 
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a "little father" as there is one at St Petersburg. For my the Intersate Commerce Commission to revise any rates found to be un .. 
h · f di t 'b t d 'th reasonable or discriminating, the revised rates not to go Into effect part I prefer t e American system 0 S ri u e power, WI until the action of the Commission shall have been, upon review, con~ 

as much as posible left to the individual, rather than the Rus- firmed by the circuit court of the United States of competent jm·is-
sian system of centralized power. - · diction. 

It is said that this legislation is popular. The popularity of That is the judgment, not of your railroad managers or rail-
a measure is not always the test of its wisdom. Unfortunately, road presidents, but that is the judgment and the desire in re
it is usually popular, for the time being, for those in high au- gard to this legislation of a national board of trade not repre
thority to marshal and gratify the predatory instincts of a senting any local farms, manufactures, or any section, but rep
people. Suppose G1·ant had listened to the argument that the resenting the entire country, meeting in the national capital to 
greenback was good enough for the soldier who risked his life, decide after m.ature deliberation what legislation on this and on 
and that, therefore, it was good enough for the bondholder who other subjects is best for the business interests of the country. 
had risked only his money, and suppose he had started the That same National -Board of Trade asked for the repeal of the 
printing presses in motion to manufacture money for the pay- amendment to the interstate-commerce law forbidding pooling, 
ment of the public creditor. Does anyone doubt that he would because, in their judgment, it was not for the best business inter
have been popular, even as popular as Franklin Pierce the day ests of the country. 
the latter was elected President by more than five-sixths of the No such provision has been incorporated in this bill, and as, 
electoral college? And yet Grant, instead of appealing to the under the rule, it .is not open to amendment, it can not be placed 
passion of the moment, consideTed the real interests of his coun- therein. The National Board of Trade, at its session, also re
try and gave the people a chance to think and to form a real solved that the act to regulate interstate commerce should be 
opinion, and by so doing he laid the foundation upon which was amended, to wit, that private car lines and originating or termi
built the fairest structure of national credit ever reared by a nal railroads engaged in interstate commerce be considered as 
nation. Did Grover Cleveland perform a popular act when he common carriers and subject to the interstate-commerce act. 
issued bonds in time of profound peace? And yet he saved the '.rhe Philadelphia Board of Trade, commenting upon the aboye 
gold standard to his country. The fame that those in power resolutions, say, "Therefore, your memorialists, the Philadel
win by pandering to the passion or the desire of the hour will phia Board of Trade, referring to the_ foregoing representa
redound to their ultimate dishonor and put them in the pillory tions, earnestly recommend that amendments to the interstate
of history. commerce law shall be so drafted as to be in harmony with the 

Grant, if you want to, that our people to-day would not con- suggestions of the National Board of Trade, whose delegates 
done any act of injustice by the Government, yet we must re- come from all parts of the United States and whose recommen
member that progress is not constant and there are ups and dations are considered wise and conservative and tending to
downs in the career of a nation. After the strain of producing ward securing conditions alike to the shipper and the trans
O'reat heroes and great statesmen it is natural that the national porter." 
~nergies should become relaxed and engage themselves in bring- Mr. Chairman, in view of the fact that these are the expres
ing forth pigmies, and that the whim and vagary of the moment sions of opinion of the official representatives of the business 
flitting across the mind of somebody in high authority should interests of our country from all sections thereof, from the con
for a ·time usurp the place of the principles of enduring consti- servative standpoint which affects men guarding their own in- _ 
tutional government We may well hesitate to bequeath the terests as against the alleged encroachments of the common car
policy of this bill as a legacy to such a time. Let us then per- riers, I earnestly protest against the rapidity with which this 
mit this two-edged sword to sleep in its scabbard, at least legislation has been urged by the committee and is now being 
until some one shall give a reason why it should be drawn. Let rushed through the House. When I appealed to the gentleman 
us make the amplest provision the Jaw can make for the abso- in charge of the bill for time to discuss its provisions, although 
lutely equal treatment of everybody by the railroads, ·but let us we have had three days allowed for debate, I was told that one 
not enter upon the adventurous policy of this bill. I do n_ot hour had been giyen to the gentleman from Pennsylvania [?\Ir. 
flatter myself that anything I have said can turn you from your SIBLEY] to parcel out among those opposed to the bill. If 
purpose to pass this measure, but believing as I firmly do that freight rates were excessive in the United States and were 
it is charged with injustice toward many of our citizens whose pressing the shippers I could see some necessity for this hasty 
means have been employed in a way vastly to benefit the coun- legislation. I insert a statement to show that such is not the 
try, and believing, too, that its operation would be injurious to case, but that there has been an almost uniform decrease in 
tlJe interests of the whole people, I find myself utterly unable freight charges from 1870 to the present day. 
to give it my support [Applause.] In 1870 the average rate per ton per mile was 1.990 cents; in 1882, 

Mr. SIBLEY. I yield five minutes to the gentleman from 1.240 cents; in 1887: 1.030 cents; in 188~ 1.001 cents; in 1889, 0.922 
Pennsylvania [Mr. ADAMS]. cent; in 1890, 0.941 cent; in 1891, 0.89o cent; in 1892, 0.898 cent; 

II in 1893 0.879 cent; in 1894, 0.860 cent; in 1895, 0.839 cent; in 1896, :Mr. ADAMS of Pennsylvania. 1\fr. Chairman, in the sma 0.806 cent: in 1897, 0.798 cent; in 1898, 0.753 cent; in 1899, 0.7~4 
allotment of time it would be rediculous to attempt to discuss cent; in 1900, 0.729 cent; in 1901, 0.750 cent; in 1902, 0.757 cent; m 
the merits of this bill as a principle, and as we are entirely ex- 1903, 0.763 cent. 
eluded from the right of amendment, it would be equally useless As to the rates, compared with those of other countries in n 
to discuss it from that standpoint But to follow in the vein of o-eneral way, they a:t;e one-third lower, in evidence of which I 
the gentleman from Massachusetts [Mr. l\IcCA.J~L], who says that quote the following rates as compared with England: 
the great support of this bill is more popular in its character Specimen mtes on coal. 
than as coming from the best interests of our country, I wish, in Ton. 
the short time allowed me, to present to this House the resolu- South Wales to London, 162 miles __________________________ $1. 79 
t . f th B d f T d f the c'ty of Philadelphia which I Lancashire to London. 194 miles____________________________ 2. 08 IOns o e oar o ra e o I • Glen Carbon, Ill., to Chicago, 276 miles______________________ . 76 
have th-e honor in part to represent, and to show that this legis- Specimen 

1
.ates ·on grain. 

Iation is not in conformity either with that local board or with . 
4

_ 
96 the r·esoluti'ons of the Nati'onal Board of Trade, which met in Liverpool to London, 198 miles ____________________________ _ 

Effingham, Ill., to Chicago, 199 miles________________________ 1. 7~ 
this city during the month of January and passed resolutions, Sp.-x:·imet~ mtcs on agricultural machinery. 
after due consideration, as to the character of the legislation Liverpool to London, 19S miles______________________________ 5. 95 
that they desired to be passed by this House. Chicago to Indianapolis, 183 miles___________________________ 2. 30 

Mr. Chairman, I yield to no man on the floor of this House (These rates are all " station to station; " comparisons in other 
in the recognition of the evils that exist on this question, but in commodities are complicated by the English practice of collecting and 

f h. delivering.) my judgment there is no legislation that could come be ore t Is 
body next to the tariff that is so important and so far-reaching l\Ir. Chairman, in my limited time I can not go further into 
and will in its results prove the judgment that I advance in its detail. In my judgment the bill is wrong in principle. No 
effect upon the business interests of this country. It is most body of men who are not experts in the question, in my judg
dangerous, in my judgment, to give to any board the right to ment, are competent to fix the rates with due discrimination in 
name the railroad rates of this country, which will affect the regard to the earning power of the railroads and so set the mar
value of every railroad security throughout it. It is most ket value of such securities. This would be so far-reaching in 
dangerous, and I believe that the safer law of competition would its consequen~s as a~ecting the public !lt large, in life. insur
be a much more reliable doctrine on which to rely. Mr. Chair- ance compames, fire lfl:Sur:;rnce ~ompames, and othe~· mvest
man, the resolutions of the Board of Trade of Philadelphia in- ments made by compames. I~ which the people are ~1th~r tlle 
dorse the resolutions of the National Board, and not to read all stock~olders or the beneficiaries, as. too ~angerous legislatwn to 
of it, as I shall file it as part of my remarks, the close of the be railroaded thro~gh the House m th~s way, and for these 
resolutions of the National Board of Trade says that-

1 

reasons I can not give my s_upport to this measure. . 
Any abuses in transportation methods or operations whlch may, upon 1.'he . CIIAIRl\f~N. 1.'he time of the gentleman from Penn-

due Inquiry, be found to exist, and to that end that power be given to sylvama has expired. 
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Mr. ADA.i\IS of Pennsylvania. Will the gentleman from 

Penu ylvania [Mr. SIBLEY] give me five minutes more? 
1\Ir. SIBLEY. 1\Ir. Chairman, I would like to give my_ col

leacrue more time; in fact, I am willing to give away my 
time-

1\Ir. LITTLEFIELD. For the general good. 
Mr. SIBLEY. For the general good. How much time does 

the gentleman from Pennsylvania [Mr. ADAMS] desire to com
plete his remarks? 

Mr. ADAl\1S of Pennsylvania. Three minutes. 
Mr. SIBLEY. How much time have I remaining, 1\Ir. Chair

man? 
The CHAIRl\IAN. Nineteen minutes. 
Mr. SIBLEY. I promised one gentleman fifteen minutes. I 

:would like very much to oblige my colleague, but under the cir
_curustances I could not do so. 

1\Ir. ADAMS of Pennsylvania. I believe, under the rules, 
Mr. Chairman, I have the right to extend my remarks in the 
)l.ECORD. 

Tlle CHAIRMAN. Under the ruie the gentleman has the 
right to extend his remarks in the REconn. 

1\Ir. SIBLEY. · Mr. Chairman, having yielded to others who 
oeem "hasty action ill advised nearly all the time allotted me, 
~ sllall not attempt any connected argument in the seven minutes 
unallotted by me. As has been said here by the gentleman from 
'Mas achu etts, more ably and more eloquently than within my 
powers of expression, I believe that this is the time for us 

• to pause and ponder. While each man agrees with his neighbor 
that there exist abuses which demand correction, there may be 
an llonest difference of opinion as to the method of procedure, 
and when a rneastue is brought up for consideration by this 
body in the limited time fixed for debate, and a measure upon 
,which no two lawyers in this whole body can agree, either in 
'definition or construction, it seems it is a pretty short time to 
enact legislation the most tremendous in its consequences since 
,the slavery agitation of our fathers. 

I believe that we ought to study this conscientiously and 
·carefully, and if I do not agree with my fellows, whose opinions 
I generally llonor and respect, it may be because I know more 
about the subject than they, or because possibly they know more 
a bout it than I do. Therefore I should like a larger opportu
nity of information for the basis of intelligent action, fot' my 
firm conviction is if this power shall be lodged in the hands of 
tll<' Commission, then one decision already made by the Supreme 
Court rn,ust command the assent of all men, whjch says that if 
this Commission have such power-

There would be no escape from the conclusion that it would be within 
the di cretion of the Commission of its own motion to suggest that the 
interstate rates on all roads of the country were unjust and. unreason
able ; notify the several roads of such opinion, direct a hearing, and 
upon such bearing make one. general order reaching every road and 
covering every rate. 

That is the opinion of the United States Supreme Court. 
,You can not establish a rate in my section and not have it ap
plicable in all sections. If the rate of freight, living, as I do, 
500 miles from the seaboard, is 18 cents a hundred pounds, do 
you think you who live in the Missouri or the Mississippi val
ley or still farther away, more remote from the seaboard, can 
have me pay 18 cents a hundred and you living three times as 
far, pay less than 54 cents a hundred? If the Commission 
estal>lish what they determine to be a fair rate, it must apply 
uniformly in all sections of the Federal Union. By this legis
lation you throw the "apple of discord" into the nation. You 
array section against section. You favor those who are near 
the market and destroy those who are remote. The law of poli:
.ticians will never work more beneficently than the great com
mercial laws under which our people have grown to be the won
der of the world. You limit not alone the distance to which 
may be shipped the products of Pittsburg, you create new in
dustrial centers for manufacture and distribution. No com
mis ion can fix any rate but a uniform rate. 

When you enforce that rate west of the Mississippi River 
you have put it outside of the power of those for whom you are 
legislating to export another bushel of wheat or another bushel 
of corn. Either the rates to the seaboard must be reduced 
to a figure which will require a tremendous cut in the wages 
of employees and forbid any return to invested capital, or a 
rate which forbids products to find an export market. It will 
disturb values. It will raise the price of some real estate near 
markets, and it will diminish the value of the farms in any 
section just in proportion as they are remote from market. 

1\fr. Chairmari, I would like to make a speech on this topic, 
for I think I have tried to study it to some extent and have· 
tried to understand it. But there are other gentlemen who 
de ire time, and time is what the country wants. 

We all desire the best. 1\Ien on both sides of this Chamber 

believe that the President would appoint high-minded men, 
would control them in a high-minded manner; but we know uot 
what may be the disposition or the will or the aim of those who 
shall follow him. Whenever we have entered this door and 
established the principle that a government by its legislation can 
determine the prices of the products of my farm or my factory, 
then it is my desire that the Government shall own, my farm 
and my factory. I no longer wish the responsibility for its 
succe s. And yet in two days, one to be devoted to counting 
the electoral vote, men from all callings of life, principally 
lawyers-few of us having much experience in practical affairs, 
certainly not in transportation affairs-are going to determine 
what shall be the disposition of twelve billions of dollars worth 
of property. 

You people of the South and West whose territory is yet tiD
developed, you people who need enterprise and capital to go 
out and buiJd new .highways and arteries of commerce in your 
yet undeveloped sections, are going to put a barrier in front of 
them because of hasty and possibly of ill-advised action. · 

I think it a fair statement that fully one-third of those who 
favor this measure would favor still more heartily Government 
ownership. In no country on the globe are rates of freight so 
low as in our O\Yn land. In fact, they are less than one-half of 
those prevailing in England and less than one-fourth the rate 
prevailing in any country whose railroads are owned and oper
ated by the government. In -no nation are there any railroads 
which rival in any respect our own. Rate fixing by commis
sions, wherever tried, has resulted in government ownership, 
and in every instance at an increased cost to the shipper· and a 
higher rate to the taxpayers, and it remains to be shown where 
one single benefit bas accrued. I shall hope that before we 
sll.all be wholly commdtted to this course that a commission 
shall be appointed to inquire into the subject and present care
fully drawn measures which will correct the evils and preserve 
the good. 

How much time have I remaining, Mr. Chairman? 
The CHAIRMAN. The gentleman from Pennsylvania [1\Ir. 

SIBLEY] has twelve minutes remaining. 
Mr. SIBLEY. I would like, with the consent of the gentle

man from Iowa [1\fr. HEPBUBN], to reserve that time. I h:tve 
promised it to gentlemen whom I do not see present upon this 
occasion. 

Mr. ·HEPBURN. I will yield to the gentleman from Illinois 
[1\Ir. 1\IANN). 

1\Ir. 1\IANN. 1\Ir. Chairman, the distance from Boston to 
Montgomery, Ala., by rail is 1,281 miles. The distance from 
Chicago to 1\Iontgomery is 748 miles. The rate on first-class 
freight {Southern classification) by all rail from Boston to 
1\Iontgomery is $1.26 per 100 pounds. The rate from Chicago 
on the same class is $1.38 per 100. Chicago is 533 miles nearer 
to Montgomery than is Boston, but the rate is 12 cents per 
100 less from Boston than it is from Chicago. . 

The rate on fifth-class freight from Boston to Montgomery 
is 66 cents per 100, and on the same class from Chicago is 67 
cents per 100. A.lthough the distance from Chicago to Mont
gomery is only a little more than half the distance from Boston 
to Montgomery, yet in each case in classes 1, 2, 3, 4, and 5 of 
the southern classification the rate from Boston is less than 
the rate from Chicago. . 

Tlle distance from Boston to Atlanta is 1,106 miles. Tlle 
distance from Chicago to Atlanta is 733 miles. The rate from 
Boston to Atlanta, all rail, on the first class is $1.17 per 100, 
and from Chicago to Atlanta $1.38 per 100. Chicago has a. 
differential in her favor over Boston of 373 miles in distance, 

-and Boston has a differential over Chicago of 21 cents per 100 
in rate. The rate on fifth-class freight from Bost<>n to Atlanta 
is ~2 cents all raH, and from Chicago to Atlanta 67 cents, and 
in each of the classes 1, -2, 3, 4, and 5 of the southern classifi
cation the rate from Boston to Atlanta by . the all-rail route 
is conside~ably less than from Chicago to Atlanta.. 

TJ:le same_ conditi_on of affairs prevails as to the greater por
tion of the southern and southeastern territory. The rates 
from Boston, New York, Philadelphia, and Baltimor.e -to points 
south of the Ohio and Potomac rivers and east of the Missis
sippi are very much less in proportion to distance, and in most 
cases less, in fact, than they are from points in the manufactur
ing centers of the middle Northwest. 

In the rates which I have given to Atlanta I have referred to 
the rates effective on the 1st of this month. Prior to that time. 
the rates were somewhat higher . . On February 1 a reduction 
was made of 9 cents per 100 on first-class freight from both Bos
ton and Chicago to Atlanta, but the reduction of the rate did 
not tend to do ·away with the discrimination against Chicago 
and in favor of Philadelphia, New York, and Boston, but on the 
contrary, emphasized such discrimination by making the per-
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centage o! such discrimination even greater than it was under 
the old and higher .rates. 

The rate from Lincoln, Nebr., on wheat consigned to New York 
is 38~ cents per 100 pounds and on wheat for export consigned 
on through bill of lading and passing through New York is 34 
cents per 100, ·while the rate from the same place on the same 
article consigned to Galveston, Tex., is 46! cents per 100, but if 
consigned on through bill of lading through Galveston for ex
port is only 23 cents per 100. In other words, the domestic rate 
on wheat from Lincoln, Nebr., to New York is 38! cents, and to 
Galveston 46! cents, while the export rate from Lincoln to New 
York is 34 cents and to Galveston 23 cents. 

The domestic rate on corn from Omaha to Galveston is 35-! 
cents, while the export rate on corn from Omaha on shipments 
coming from beyond Omah~ is 13! cents per 100. 

The rate on cotton piece goods from New York to San Fran
cisco by rail is $1 per 100. The rate from Chicago to Salt Lake 
City for the same goods is $2.50 per 100, and the rate from Chi
cago to Denver is $1.75 per 100. The goods which go from New 
York to San Francisco go over the same line and on the same 
train for $1 per 100, while the same class of goods on that train 
is charged from Chicago to Salt Lake City $2.50 per 100. 

The rate from New York to San Francisco on canned goods is 
$1 per 100, and from Chicago to Reno, Nev., is · $1.73 per 100. 

The rate on first-class freight from New York to San Fran
cisco is $3 per 100, and from Chicago to Reno, Nev., $3.90 per 
100, and from Chicago to Salt Lake City $3.10 per 100. 
·. The rates on practically all shipments emanating east of the 

Missouri River to the Pacific coast are the same whether they 
start from Portland, Me., or from Omaha, Nebr. ; and in all 
eases, practically, the rates are less to the Pacific coast points 
than they are to the local points for a long distance this side of 
the Pacific coast points, although on the same roads. 

For example: The rate on paint in carl,oad lots from Chicago 
to Spokane is $1.21 per 100, while if hauled _450 miles farther to 
the Pacific coast the rate for the entire distance is only 90 cents 
per 100. 

The rate on vinegar from Chicago in car lots to Hot Springs, 
Ark., is 38 cents per 100, while the rate to Wichita, Kans., a 
shorter distance, and in the same general direction, is 48 cents 
per 100. The rate on the same article from Chicago to Birming
ham, Ala., is 42 cents; to Atlanta, 58 cents; while to Mobile it 
is only 31 cents. While the rate on this article from Chicago to 
Wichita, Kans., is 48 cents, the rate to San AntOnio, Tex., is 
but 50 cents. According to the freight schedule, if vinegar can 
be delivered from Chicago at Denver, Colo., at 7 cents per gal
lon, it can al~o be delivered from Rochester, N. Y., to Seattle 
at 7 cents per gallon. · 

The rate on glucose from Chicago to Omaha is 20 cents per 
100. Glucose is made wholly from corn. The rate from Chi
cago to Omaha on manufactured vinegar, made wholly from 
corn malt, and rye, is 27 cents per 100. The rate on glucose 
fro~ Chicago to New York is 20 cents, but the rate on vinegar 
for the same distance is 29 cents. Glucose is worth about 16 
cents per gallon, and vinegar about 6 cents. Both are made 
largely from the same material. Glucose is more valuable than 
vinegar. The cost of carriage and the danger of leakage are the 
same but the higher rate is J)Ut on the cheaper article. 

A gas mangle for laundry work, when shipped from Chicago 
west with a belt-power header on it, takes a rate of one and 
one-half times first class, while the same mangle with a hand 
crank on it goes as fourth class. 

The Chicago and Northwestern Railway and the Chicago, Mil
waukee and St. Paul Railway cover most of the territory lead
ing from Chicago and Milwaukee to the central Northwest. 
Formerly coal was principally transshipped at Chicago; but 
these two companies put into effect a preferential rate in favor 
of Milwaukee of 25 cents per ton, which operates, it is claimed, 
solely in the interest of Milwaukee shippers of coal. Chicago 
·still competes for business, but as most of this coal comes by 
lake to both MUwaukee and Chicago the business is unfairly 
and unjustly hampered by the preferential rate in favor of 
Milwaukee. 

The rate from 1\Iilwaulree to all Missouri River points is 25 
cents per ton less than it is from Chicago, although the route is 
not direct and although it is more expensive to haul the coal 

. from Milwaukee to Missouri River points than it is from Chi
cago over roads which are practically double tracked. 

The rate on hard coal from Pennsylvania to Chicago is $3.50 
per gross ton. On soft coal, from the same general district by 
the same route, $2.05 per ton; while if this same coal is shipped 
west from Chicago, the rate from Chicago-say, to Buffalo 
Lake-on the St. Paul road is $2.25 per ton for hard coal and 
$2.40 for soft coal. The rates east of Chicago are much higher 
on bard coal than soft coal, and the rates from Chicago north
west are · higher for soft coal than for hard coal. 

I might multiply indefinitely instances of apparent unreason
able rate or discrimination of rates in favor of or against cer
tain localities or commodities. I do not wish to be understood 
as saying that these discriminations are unjust. I do not know. 
It must be perfectly apparent to anyone that water rate have 
and will continue to control rail rates with greater or less de
gree. I wish to discuss later in my argument the general sub
jeCt of principles (or r ather the lack of principles) upon which 
railroad rates are established. But the mere fact of the seem
ing gross discrimination in rates in favor of one locality and· 
against another and the mere belief on the part of shippers that 
they are unjustly dealt with are sufficient reasons for giving to 
some disinterested body the power to bear all the evidence, con
sider all the circumstances, and decide upon the propriety and 
reasonableness of the rates as made. 

There may be a good and sufficient reason why the rate from 
New York to San Francisco shall be less over the same line of 
road than the rate from Chic~o to a point this side of San 
Francisco. Whether competition may force this condition or 
the necessity of the railroad to protect the business interests at 
each end of its line and give to the merchants at each end a fair 
proportion of business might also be a sufficient rea on I do 
not undertake to pass upon. I do not think the shippers of Chi
cago or the shippers of San Francisco ought to have the priv
ilege of determining the question, which, of course, each side 
would determine in favor of their own city, but i it wise to per
mit the railroad company to have the exclusive say? Is it safe 
to trust wbolJy to the judgment of the railway officials who must 
decide without that full hearing of both parties to the contro
versy, which can be had by the Interstate Oonunerce Commission 
or by the courts? 

I have given thoughtful study to this subject for a number 
of years. I formed the conclusion years ago that it would be 
wise to confer upon the Interstate Commerce Commission or 
some other governmental body the power to pass upon a par
ticular rate which is complained of, and to determine, after a 
full bearing, whether that rate is unreasonably high or un
reasonably low, whether it discriminates against one commodity 
in favor of another or whether it discriminates again~t one 
locality in favor of another. 

If we could stop there I tbihk the legislation would have been 
enacted long ago. 

In one of the first speeches which I bad the honor to make 
in this House, in discussing and opposing the antiscalping bill, 
I said, on December 7, 1898: 

Mr. Speaker, I should be- glad to see the interstate commerce act 
thoroughly revised and amended. I should not object to a pt·oper pro
vision in such revised act concerning the matter of ticket brokerage. 
I am not here for the special purpose of defending ticket scalping or of 
denouncing railway corpor:ations. A few years ago the so-called "in
terstate-commerce law" was enacted. It was believed to confer cer
tain powers of railroad legislation upon the Interstate Commerce Com
mission. The met·chants, the business men, the jobbers, the men who 
have large business, and the men who have small bu iness, nearly all 
hailed it as a deliverance from the doubt and discrimination of uncer· 
tain and special railroad rates. But the Supreme Court of the United 
States bas gone through that law from time to time and cut out all 
of its vital parts. · Nothing remains but the skin and bones, and I 
think some of the bones may be missing. The mercantile associations-·
nearly all of the business men-of the country have been for several 
years now applying to Congress to grant them relief by so amending 
the law that the national Commi sion may be given authority to pre
vent grossly unfair charges and grossly unjust discrimination. 

And I endeavored to discuss somewhat fully and at length at 
that time the effect of the decisions of the courts and the need 
of additional legislation. 

But, 1\fr. Chairman, the longer I have been in this body the 
more conservative I have become in regard to new schemes in 
legislation. I believe ju t as fully as I did at that time in the 
need of additional power in the Commission, but I can see more 
clearly now than I did then the danger which may lurk in tb~ 
conferring of such power if we either grant too broad a power 
or if the Commission should undertake to exercise its power in 
too broad a manner. 

The difficulty has been not in the desire to enact legislation 
which is needed, but in the impossibility up to the present mo
ment of drafting language giving power which ought to be con
ferred and which would stop there. I have served for eight 
years on the Committee on Interstate and Foreign Commerce of 
this House. We have had numerous hearings upon this subject. · 
I have never seen a time when it was not the earnest desire of 
the members of that committee to report to this House a bill 
which would effect the purposes which we desire to effect, if 
that can be done without going far beyond what any of us de
sires to do. 

WHAT THE SHIPPERS ASK FOR. 

I beg leave to call your attention to what the shippers of the 
country have asked for, and to what the President has, in his 
message, recommended. There is a very large and influential 
body of the most prominent business men of the counh·y asso-
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ciated under the name of the "Interstate Commerce Law Con
·vention," of the executive committee of which :Mr. El. P. Bacon, 
of Milwaukee, is the chairman. 
. In a circular letter which .Mr. Bacon issued, and which has 
been sent to members of Congress, he says : 

The proposed legislatio{t has been referred to in the press to a con
siderable extent as conferring upon the Interstate Commerce Commis
sion the " rate-making power," which is an utter perversion of what 
is contemplated. • • • I know of no one who desl!·es to have t~e 
Commission invested with power to make rates primanly for the ratl
roads of the country or who believes that it is possible for any body of 
men smaller than that now engaged in the work to do it. Nobody 
that I know of proposes to take the initiative in rate making from 
the hands of the railroad officials now exercising it, where it properly 
belongs. 

In his statement before the Senate committee, l\fr. Bacon said, 
in reference to the e:\."tent of the order to be made by the Com
mission under the Nelson-Corliss bill, in answer to a question, as 
follows (p. 22 of hearings) : 

Senator DOLLIVER. Does the order of the Commission contemplated 
here apply to the individual only or to the classification? 

Mt·. BACON. Simply to the individual complaint. The complaint may, 
however, be in relation to an unjust and unreasonable rate or to an un
just and unreasonable classification. 

.And again (p. 25 of hearings) : 
Senator CLAPP. What the Senator means, as I understand, is how far 

can the Commission upon that complaint take into account the effect of 
modifying that rate as to other cases? That is what the Senator is 
refGrring to. 

Mr. BACON. The Commission takes into consideration the re~atlon of 
that rate to other rates and determines lat·gely upon that relatwn as to 
reasonableness or unreasonableness. It has no power to order a gen
eral reduction. It can only order a change in the particular rate com
plained o:l.' in' each ii:tdividual case . . 

· Senator FORAKER. Why not make the rate for every shipper, not for 
the one shipper. . - · . 

Mr. BACON. The Commission can go no further than to change the 
rate in the particular instance where complaint has been made. 

Under· date· of l\Iilwau~ee, Wis., December 28, 1904, 1\fr. EJ. P. 
Bacon ·senfout a printed circular giving an opinion of the Indus
trial Commission, in which it is stated: 

Such is the legislation proposed in the Cullom bill. Under it, as at 
the presep.t time, the courts remain the final arbiters in co!ltested c~ses 
upon appeal. '.rbe railroads are still, .as they have been m fact smce 
1887 left to promulgate their "rates and to manage their business. The 
only' innovation is that w~en a rate h_as I?een .one~ adjudged by the 
Interstate Commerce Commtssion to be m vwlatwn of the act to regu
late commerce the carrier may be compelled to modify its rates accord
ingly. There 'still remains the right of appeal to the courts. The ne
cessity of. this is recognized on all sides, since no single body of men can 
be omniscient and· infallible. 

In its last annual report also the Interstate Commerce Com
mission made this statement (p. 7): 

The amendments to the statute recommended by the Commission in
volve no fixing of whole tariffs of rates in the first instance or at any 
time. · 

And again (p. 6) : 
It is equally plain that the publication of established rates and con

stant adherence thereto would constitute no adequate means of relief 
to Injured shippers and localities if the judgment of carriers in fixing 
their charges could not be corrected upon proof that a particular charge 
is greater than should in reason be exacted. 

And again: 
'l'he Commission may find, after careful and often exten"ded investi

gation, that a rate complained against is unreasonable and order the 
carrier to desist from charging that rate fot· the future, but it can not, 
though the evidence may . and usually does indicate it, find and order 
the unreasonable rate to be substituted fot· that which has been found 
to be unlawful. 

.And again (p. 8) : _ 
It seems appropriate to allude to what seems to us persistent mis

representation on the part of_ many . who are interested in opposing this 
legislation, that the amendments desired would confer upon this Com
mission' the power to arbitrarily initiate or make rates for the railways. 
• • • No such power has been asked by or is seriously sought to be 
conferred upon .the Commission • • • the amendment heretofore 
and now recommended by the Commission as to authority to pr·escribe 
r ate upon ·co'mplaint and after bearing would confer, in substance, the 
same power that was actually exercised by the Commission from the 
date of its orgo..nization up to 1\Iay, 1897. 

And the Commissi-on states that what it could do if such au
thority were granted would be as follows: 

After service of complaint upon the carrier or carriers, after full 
hearing of each carrier and shipper interested, and after careful inves
tigation, a revort and opinion would be rendered, and if the decision 
should be agamst the carrier an order would be entered directing it to 
cease and desist from chargin~ the rate complained of and to substi
tute therefor a rate found, upon th~ evidence before the Commission, 
to be reasonable and just. 

In his statement, before the Interstate and Foreign Commerce 
Committee in April, 1902, printed in hearings before that com
mittee (p. 197), Judge Knapp, chairman of the Interstate Com
merce Commission, said: 

nder the present law the carriers exercise, without restraint, the 
initiative in rate making. They are free to put in just such tariffs 
as they see ~t. They are under no legal restraint whatever in that 
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regard, and there is no proposition to change the law in that respect. 
I do not advocate, and so far as I am aware no member of the Com
mission · has ever advocated, that the initiative in rate making should 
be taken away from the car·riers and given to the Commission or any 
other tribunal. So we assume that whatever is done in the way of 
amending the present law will not, in any respect, change this . pro
vision in that regard, and that carriers will continue to be free to 
exercise entirely the initiative in rate making. They will be free to put 
ia just such taritl's as accord with their judgment or their interests. 

He further said (p. 270) : 
All the Commission can do now is to say, it it so finds upon the 

facts, if it is warranted in so finding, " This thing you are doing is 
wrong, and you must stop it." That is all we can say. And I am 
assuming in that, Mr. MA N, that the Supreme Court will sustain that 
authority whenever the precise question comes before it. 

It has not done so let, but I assume, because I firmly believe that 
i! the rate complaine of is a dollar and the Commission after this 
inquiry, in the way I have described, says a dollar is unreasonable and 
therefore violates the first section of the law and makes an order re
quiring the carrier to cease and desist from thereafter charging that 
rate, I believe the Supreme Court will affirm the authority of the Com
mission to make such an order. • • • · 

'.rhe result, of course, is that after all this elaborate investigation, 
which may consume considerable time and involve considerable ex
pense to the parties, the Commission can go no further than to con
demn the particular thing complained of without being able to order 
something to be put in substitution which shall remove the grievance; 
and, of course, in such a case as I have named, if we could condemn 
a rate of a dollar, the order of the Commission could be complied with 
by making that rate 99~ cents. 

Now, all that is proposed is that in such a case as I have named, in 
or·der to · give the Commission jurisdiction at all, there must be a for
mal complaint served on the carriers, opportunity for them to answer, · 
and a full hearing conducted, with all the formality ot a judicial in
quiry. Then if the Commission, in such ~ase and upon the facts thus 
disclosed, reaches the conclusion that the rate in question is wrong, it 
shall have authority to name the rate which it thinks would be right 
to be put in place of the one in controversy. 

In the address deliT"ered by John D. Kernan before the St 
Louis Interstate Commerce Law Convention, in October, 1904, 
he said (p. 16 of proceedings of that convention), referring to 
the Cooper-Quarles bill: 

It will be observed that under this act the entire initiative of rati' 
making is properly left to the carriers. The Commission itself can 
mnke _no order except upon complaint and after hearing and determi
nation. It can itself undertake no rate making at all, except when its 
intervention is sought to pass upon a rate alrendy made by the car- · 
rier and challenged by formal complaint. This reduces the power of 
the Commission to that minimum of interference with rate making 
that serves the double purpose of leaving carriers free to make their 
own rates and at the same time of affording to the public, through the 
Commission and the courts, reasonable protection against abuse by the 
can·ier of its power and opportunities. 

In October, 1904, Freight, the editor says (p. 134) : 
We do not advocate conferring on the Commission the original rate

making power, but met·ely the power when a rate is complained of as 
heing unfau·ly high or unjust to decide what rate is fail·, its decisions 
to stand until upset by the courts. This is the whole idea of the 
Quarles-Cooper bill. 

In J anuary, 1904, the New York Board of Trade and Trans
portation adopted a report adverse to the Cooper-Quarles bil!. 
In the April, 1904, number of Freight (p. 38) the editor, re
ferring to this action, said : 

The objection raised against the proposed bill to amend the inter
state-commerce act, as introduced by Representative CooPER ot Wis
consin, is frivolous in that it recites incorrectly that such legislation 
would confer· the rate-making power on the Commission. On the con
tmry, the Cooper bill confers power only to suggest and to enforce 
rates for a temporat·y period, with the schedule being subject to review -
by the courts on the complaint of either the transportation company or 
the shipper. · 

In the article by Frank Barry, secretary Interstate Commerce 
Law Convention, in December, 1904, Freight (p. 233), he says : 

The Quarles-Cooper bill contemplates but one thing-that the Con
gress, through a commission, shall correct carrying charges which are 
found, after full and fair hearing of the parties at interest, to be 
unjust or unlawful. • • • The bill goes no further. It does not 
endow the commission with power to make rates primarily; such 
authority, under existing conditions, is unnecessary and inadvisable, if . 
not impracticable. Nothing further is desired nor contemplated than 
a corrective or regulating agency within the Government. 

JUDGE CLEMENTS, INTERSTATE COMMERCE COMMISSIONER. 
In the report presented by Judge Clements, as chairman of 

the committee on railway legislation, at the sixteenth annual 
convention of the National Association of Railway Commis
sioners, held in Birmingham, Ala., November, 1904, he said: 

That there shall be no misconception, it should be again stated that 
the present public demand Is not that the Federal Commission shall 
fix whole tariff of rates in the first instance or at any time, but simply 
that when a rate is complained of by a shipper or community and 
shoWii to be excessive, the Commission shall have authority to Erescribe 
the reasonable rate indicated by the evidence in the particu ar case. 
• • • 

PRESIDENT ROOSEVELT. 
In his message to Congress, President Roosevelt said: 
For some time after the enactment of the act to regulate commerce 

it remained a mooted question whether that act conferred upon the 
Interstate Commerce Commission the pow-er, after it had found a 
challenged rate to be unreasonable, to declare what thereafter should, 
prima facie, be the reasonable maximum rate for the transportation 
in dispute. • • • While I am of the opinion that at present it 
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would be undesirable, if it were not impracticable, finally to clothe the 
Commission with general authority to fix railroad rates, I do believe 
that, as a fair security to shippers, the Commission should be vested 
with the power, where a given rate has been challenged, and after 
full hearing found to be unreasonable, to decide, subject to judicial 
review, what shall be a reasonable rate to take its place; the ruling 
of the Commission to take effect immediately, and to obtain unless 
and until it is reversed by the court of review. * * • In my 
judgment the most important legislative act now needed as regards 
the regulation of corporations is this act to confer on the Interstate 
Commerce Commission the power to revise rates and regulations, the 
revised rate to at once ·go into effect, and to stay in effect unless anq 
until the court of review reverses it. 

'l'he feeling of the shippers on, this subject is quite well shown 
by a statement in a letter to me from B. F. Sipp, commissioner 
of the Coal Shippers' Association of Chicago, in which he said: 

We feel that it Is beyond constitutional authority to fix railroad 
rates, but we do feel th11t the Commission should be vested with 
power, where a given rate ha.s been challenged and after full hearing 
found to be unreasonable, to decide, subject to judicial revjew, what 
shall be a reasonable rate to take its place, the ruling of the Com
mission to take effect immediately and to obtain unless and until it is 
reversed by the court of review. 

WHAT THE BILLS HAVE IN FACT PROPOSED. 

And yet, Mr. Chairman, most of the bills which have been 
presented to our committee have conferred the very power 
which both the President and the representatives of the shippers 
say they do. not wish conferred ·upon the Interstate Commerce 
Commission. Some of the bills have conferred power which 
would simply have operated to the great disadvantage of ship
pers and been mostly in the interest of the railroads. We have 
had some bills before the committee which were distinctly 
drawn in the interest of a few of the great trunk-line railroads 
and which would have been, in my judgment, not only damag
ing to the smaller railways of the country, but would have fast
ened upon the shippers of the country the present rates, against 
which they .are now so strongly contending. One of the worst 
of these bills is the so-called" Cooper-Quarles bill," and I make 
no reflection upon the gentlemen whose names the bill bears. 
No more high-minded men than they are in Congress. 

The provisions of that bill were originally prepared by the 
general counsel of the Pennsylvania Railroad. 
STATEMENT BY MR. BACO~ OF SIMILAIUTY OF COOPER BILL AND ELKINS 

BILL. 

In the statement dated January 30, 1904, by Mr. E. P. Bacon, 
chairman executive committee Interstate Commerce Law Con
vention, to the Committee on Interstate and Foreign Commerce, 
in relation to the OOoper-Quarles bill (H. R. 6273), he made the 
following statement: 

The Elkins bill, as originallylrese:qted to the Senate, was introduced 
through the instrumentality o the Pennsylvania Railroad Company, 
and its provisions coincided in the main with those contained in the 
Nelson-Corllss bill, and, satisfactory modifications having been made 
t herein at a conference between the president and general solicitor of 
that company .and representatives of the executive committee of the 
Interstate Commerce Law Convention, its passage was subsequently 
advocated by -the latter as a substitute for the former; it being under
s tood, however, that the committee mentioned should maintain a 
neut ral attitude in relation to the provision legalizing pooling and 
aut horizing the formation of traffic ass ociations, on which there is a 
division of sentiment among the commercial organizations. 

The bill now before you, H. R. ·6273, " Further to define the duties 
and powers of the Interstate Commerce Commission," comprises the 
provisions of the Elkins bill, revised, as above stated, with the excep
tion of the pooling and traffic association provision, which has been 
omitt ed. The clause limiting the operation of an order of the Com
miss ion to a period of one year has also been eliminated, and a clause 
has been substituted providing that an order may at any time be modi
fied, suspended, or revoked by the Commission upon full hearing of all 
p'artles in interest. All the provisions contained in the present bill 
were contained in each of the several bllls heretofore mentioned. 

In his testimony before the committee of the House Decem
ber 9, 1~ Mr. Bacon said; 

In the present Congress, the first session ·of the present Congress, 
our committee secured the introduction of a bill based upon the Elkins 
bill. The Elkins biij, I will say, in addition to having been framed by 
the general counsel of the Pennsylvania Railroad, was amended at the 
suggestion of our committee by the counsel and the amendment ap-

. proved by President Cassatt, and our committee then adopted it as a 
substitute for the Nelson-Corliss bill, and joined with the railways to 
secure its passage. But on the failure of that bill our committee in the 
next Congress-that is, the first session of the ,yresent Congress-se
cured the introduction of what is known a.s the Quarles-Cooper bill." 
It is simply a redraft of the revised Elkins bill, revised as I have de
scribed, and eliminating the pooling section. 

Mr. Bacon also said, in making the same statement, after re
fening to the introduction of the Nelson-Corliss bill in the 
Fifty-seventh Congress: 

At the same time the Elkins bill was introduced in the Senate. That 
was in 1901, the first session of the Fifty-seventh Congress, that bill 
having been prepared directly and drawn personally by the general 
counsel of the Pennsylvania Railroad, Mr. Logan, who is now dead. 

The vice-chairman of the executive . committee of the Inter
state Commerce Law Convention is Mr. Charles H. Seybt, of St. 
Louis, said to be a director in the St. Louis, Vandalia and 
Te.rra Haute Railroad Company, known as the" Vandalia line," 
a part of the Pennsylvania Railway system. 

In a circular letter dated December 19, 1904, Mr. ID. P. Bacon, 
as chairman of the executive committee, makes this statement: 

This confidence in the Interstate Commerce Commission and the be
lief ot leading railway offi.clals that governmental supervision of trans
portation would not inure to the injury of the carriers was further 
evidenced during the second session of the Fifty-seventh Congref?S, 
when the original Elkins bill was introduced in the Senate through the 
instrumentality of the Pennsylvania Railroad Company. The provi
sions of that bill coincided in the main with those contained in the 
Nelson-Corliss bill, which was substantially similar to the Quarles
Cooper bill now pending, and, satisfactory modifications having been 
made in the Ellkins bill at a conference between the president and gen
eral solicitor of the Pennsylvania road and representatives of this 
committee, its passage was subsequently advocated by both interests. 

And yet, ·Mr. Chairman, because the Committee on Interstate 
and Foreign Commerce would not, without any bearings upon 
the bill, report out favorably the Cooper bill at the last session 
of Congress, or the beginning of this session of Congress, the 
members of that committee have been charged by Mr. Bacon and 
others with being practically in the employ of the railroad com
panies. Ire ent the charge or the insinuation, whatever source 
it may come from. Since I have been a Member of this House 
I have more frequently opposed legislation desired by railroads 
than I have favored it. No one in roy family has ever owned 
a dollar of stock in any railroad company or in any corporation 
dependent in any way upon railroads. I have never been the 
attorney of a railroad company. I have never received a polit
ical contribution from a railroad company or from the officials 
of a railroad, either directly or indirectly, nor have I ever re
ceived any political support from any railroad company in any 
way whatever. · 

I ask no favors from railroads, and I consider myself under 
no obligation to them. And yet, if I thought their interests 
were jeopardized in legislation, I would quickly defend them. 
It is as much the duty of a Representative in Congress to pro
tect the railroads from unjust assaults as it is our duty to pro
tect the shippers from unjust railroad rates. It is our duty 
to act without bias and with impartiality to the end that, if 
possible, we may deal fairly· and justly with all classes and 
interests, and, so far as we have power, require all classes and 
interests to deal fairly and justly with themselves and with each 
other. 

BILLS GIVE TO THE COMMISSION THE GENERAL RATE-AIAKING POWER. 

It is provided in the Quarles-Cooper bill that the Interstate 
Commerce. Commission may declare any existing railroad rate 
or rates to be unreasonable or unjustly discriminative and de
clare what rate or rates shall take their places, and the rates 
so determined by the Commission shall become operative within 
thirty days after notice, and the order putting such new rates 
into effect can only be modified, suspended, ()r revoked by the 
Commission upon full hearing of all parties in interest. 

It is provided in the bili that this order may be made upon 
any petition which can be filed under the original act to regu
late commerce. The Supreme Court of the United States has 
decided that under that original act one petition or complaint 
can be made alleging that the interstate rates on all the roads 
in the country are unjust and unreasonable, and that one gen
eral hearing can be heard covering all the rates on all the com
modities to all points in the United States. So that, under the 
provisions of the Oooper-Quarles bill, if enacted into law, it 
would be possible in one order to fix the railroad rates through
out the United States, or, even if that should not be attempted, 
to fix them, say, between Chicago and all points between Chicago 
and . the Pacific coast, or between Chicago and New York in the 
North and all points in the Southeast. It is quite certain that 
if the Commission be given the power .it will very shortly be 
called upon to establish ra~s between various sections of the 
country. The Interstate Commerce Commission frequently en
tertains complaints which affect a large number of localities 
and a large number of roads. · 

In ·the Import Rate Case the New York Board of Trade and 
Transportation, as the original petitioner, and the Commercial 
Exchange at Philadelphia and the San Francisco Chamber of 
Commerce as intervening petitioners, were the complaina.Rts, 
and the railroads made defendant were the Penn ylvania Rail-· 
road, Pittsburg, Fort Wayne and Chicago, Pittsburg, Cincinnati 
and St. Louis, New York Central and Hudson River, Michigan 
Central, Lake Shore and Michigan Southern, Chicago and Grand 
Trunk, New York, Lake Erie and Western, Chicago and At
lantic, New York, Pennsylvania and Ohio, New York, Chicago 
and St. Louis, the West Shore, Delaware and Lackawanna, the 
Grand Trunk, the Wabash, the Baltimore and Ohio, the Phila
delphia and Reading, the New Jersey Central, the Boston and 
Maine, the Louisville, New Orleans and Texas, the St. Louis, 
Iron Mountain and Southern, the Southern Pacific, the Union 
Pacific, the Northern Pacific, ' the Canadian Pacific, the Texas 
,and Pacific, the Illinois Central, and the Lehigh Valley. (Re-
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port of Interstate Commerce Commission, 1894, 8th annual, 
148.) 

In a petition filed by the Board of Trade of Chattanooga tllere 
were made defendants the East Tennessee, Virginia and Georgia 
Railway, the Norfolk and Western Railroad, the Old Dominion 
Steamship Company, the Western and Atlantic Railroad, the 
Central Railroad and Banking Company of Georgia, the Georgia 
Railroad, the Ocean Steamship Company of Savannah, the South 
Carolina Railway, the Clyde Steamship Company, the Cincin
nati, New Orleans and Texas Pacific, the Baltimore and Ohio, 
the New Jersey Cenh·al, the Nashville, Chattanooga and St. 
Lo is, the Pennsylvania Railroad, the New York, Lake Erie and 
Western, the New York and New England Railroad, the Dela
ware and Hudson Canal Company. (Interstate Commerce Com
mi ·sion Report, 1894, 168.) 

In a series of vetitions filed by the railroad commission of 
Georgia, and all decided together, there were made parties de
fendant the Clyde Steamship Company, the South Carolina Rai~
way Company, the Georgia Railroad and Banking Company, the 
Louisville and Nashville, the Cenh·al Railroad and Banking 
Company of Georgia, the Richmond and Danville Railroad, the 
Georgia Pacific Railway, the Ocean Steamship Company, the 
Cincinnati, New Orleans and Texas Pacific, the Cincinnati 
Southern, the East Tennessee, Virginia and Georgia Railway, 
the Western and Atlantic Railroad, the Nashville, Chattanooga 
and St. Louis RaihV'Uy, the Atlanta and West Bound Railroad, 
and · the Western Railway Company of Alabama. (Report of 
Inter tate Commerce Commission, 1894, 163.) 

MAXIMUM FREIGHT-RATE CASE. 
In the so-called "Maximum Freight-Rate case,. (167 U. S., 

479), decided by the Supreme Court of the United States May 24, 
18!>7, in which case it was held that the Inter!:itate Commerce 
Commission did not have authority to determine what should be 
a reasonable rate to be observed by a transportation company 
in the future, the complaints were brought before the Interstate 
Commerce Commission, respectively, by the freight bureau of 
the Cincinnati Chamber of Commerce and the Chicago freight 
bureau, and practically every railroad running from Chicago in 
the southerly direction, or lying south of the Ohio and Potomac 
rivers and east of the Mississippi, as well as various ocean 
steamship lines, were made parties defendant. 

The Interstate Commerce Commission entered an order fixing 
the railroad rates upon nearly all classes of articles between 
Chicago and Knoxville, Tenn., Chattanooga, Tenn., Rome, Ga.., 
Atlanta., Ga., Meridian, Miss., Birmingham, Ala., Anniston, Ala., 
and Selma, Ala., and also the rates from Chicago to the above
named eight points, and further provided that the defendants 
should readjust their tariffs of rates and charges from Cincin
nati and Chicago to all other southern points so that they should 
be in due and proper relation to the rates specifically named in 
the order to the above-named eight points. 

It was admitted and stated in that case that the1;e · was a 
necessary relation between the freight rates from Chicago and 
Cincinnati to southern points and New York and the north 
Atlantic seaboard to the same southern points, so that in effect 
the order entered by the Interstate Commerce Commission in 
that case directly affected if it did not directly require a read
justment of all freight rates between northern and southern 
points east of the Mississippi River, which of itself would have 
required an adjustment of freight rates throughout the United 
States. 

In the opinion of the Supreme Court of the United States it 
is said (p. 509) : 

'l'here is nothing in the act requiring the Commission to proceed 
singly against each railroad company for each supposed or alleged vio
lation of the act. In this very case the order of the Commission was 
directed against a score or more of companies and determined the 
maximum rates on half a dozen classes of freight from Cincinnati and 
Chicago, respectively, to several named southern points and the terri
tory contiguous thereto, so that if the power exists, as is claimed, 
there would be no escape from the conclusion that it would be within 
the discretion of the Commission of its own motion to suggest that 
the interstate rates on all the roads in the countq• were unjust and 
unreasonable, notify the several roads of such opimon, dit·ect a hear
Ing, and upon such hearing make one general order reaching to every 
road and covering every rate. 
HOW COULD RATES BE CHANGED AFTER BEING ONCE ESTABLISHED BY THE 

. COl\IliiiSSlON? 
It might not be difficult for the Interstate Commerce Com

mission to decide at first upo·n rates to be charged between large 
sections of the country. They would necessarily take the exist
ing rates as the guide for their decision. They might make 
some reductions. · They might make some increases in rates in 
order to equalize them. But the making of the rates in the 
first order would be the least of their troubles and the least of 
the troubles of the railroads or the shippers. 
· Referring to the railroad commission of Texas, which does 

fix intrastate rates, Judge Prouty, one of the present Inter-

state Commerce Commissioners, is quoted in an article in June 
(1904) Freight, as saying: 

I do not believe an Interstate Commerce Commission modeled along 
the same lines as the Texas State railroad commission to be either 
feasible or possible. It would require a. force of clerks too pondemus 
to be worked. It would require an amount of work that would be too 
staggering for any single body to take up. I do not believe that any 
one man, or any one body of men, could name rates to exist between 
all points in the United States and keep in close touch with the con
ditions, ever changing, that enter into the making of rates. 

Last year there were filed with the Interstate Commerce Com
mission more than 160,000 new tariff schedules, i.ricluding sup
plements and amendments of tariffs, but each one making some 
change in some published tariff or regulation, and in many cases 
one new schedule contained a great number of changes. :Most 
.of these changes of tariffs were made by the railways at there
quest of shippers or localities for the purpose of protecting or 
increasing the business of the shippers. In many cases tariffs 
were put into effect for the sole purpose of protecting the ship
pers of a locality from great loss. But under the terms of the 
Cooper-Quarles bill and most of the other bills which have been 
presented, when the Interstate Commerce Commission have 
fixed or passed upon the rates between, say, points north of the 
Ollio River and points south of the Obit> River, and entered an 
order in reference to those rates, it will not be possible for the 
railway companies, or any of them, even by agreement with the 
shipper, to change the rates thus established without the filing 
of a new petition before the Commission and a full hearing of 
all parties interested. "All parties interested" necessarily 
means all possible competitors and competing points, so that 
practically no change could be made in any tariff schedule 
which had once passed under the eye of the Commission and 
been overhauled by it without the circumlocution of a new peti
tion and a new hearing. The Commission is now receiving new 
tariff schedules at the rate of about 500 per day . . 

I recently requested the Commission to furnish to me a mem
orandum of the changes in tariff rates filed with it any one day 
during a recent period. The reply of tlie Commission states: 

With regard to the possibility of showing all changes in rates made 
in the schedule filed in any one day, it may be said that while it might 
be possible to make such a showing it would involve an enormous 
amount of work and would require a large portion of the clel'ical force 
of this office probably ten days or two weeks to accomplish. At the 
present time the Commission is receiving about 500 taritrs daily. 
WWle many of these schednl£>s consist of only a few pages and in some 
cases only a single sheet, s.:>me of them are very voluminous. 

In order to gain some idea of the number of tariff changes 
filed during the course of a year by some of the different rail
road systems, I made a request upon the Commission for this 
information, and in reply received the following statement: 

INTEBSTATE COliiMERCE COMMISSIO~, 
OFFICE OF . THE AUDITOR, 
Washington, January 19, 1903. 

Referring to the accompanying letter of Ron. JAMES R. MAN~, M. c.: 
'.rhe number of rate schedules applicable to freight traffic filed by the 

railways named during the year ending November 30, 1904, was as 
follows: · · 
Pennsylvania Railroad------------------------------------- 4, 1 Z3 
New York Central and Hudson River Railroad ________________ 1, 561 
Illinois Central Railroad----------------------------------- 6, 344 
Chicago and Northwestern Railway ------------------------- 2, 178 
Chicago, Rock Island and Pacific Railway--·------------------ 3, 375 
Chicago, Milwaukee and St. Paul Railway ____________________ 2, 591 
Baltimore and Ohio Railroad--------------- -..--------------- 3, 925 
Louisville and. Nashville Railroad ___________________________ 3, 330 
Northern Pactfic RaHway---------------------------------- 77 4 
Union Pacific Railroad ------------------------------------ 789 
Wabash Railroad ----------------------------------------- 1, 135 

'.rhe number given in each case includes local and joint freight tariffs, 
supplements and amendments thel'eto, classifications, circulars, and, in 
fact, all issues which in any way affect freight rates. These figures 
may give an incorrect idea as to the actual number of rates filed by the 
roads named, owing to the fact that tariffs in some cases consist of 
only a single sheet, while in many cases they are in book form, com
prising several hundred pages. 

The total number of schedules filed during the year in question was 
162.428, of which 143,982 wet·e freight and 18,446 were passenger. 
While this is somewhat less than the number filed. the pt·evious year, it 
~~ ~~c~0~:~~~1i0~~an the average for each year since the organization 

While a considerabfe number of the tariffs filed contain few changes 
as compared with the total number of rates shown therein and ar-e 
sometimes merely reissues, it is true that the great majority of the 
schedules 1iled contain more or less changes, either il'l rates or in rules 
or regulations; and it may be said that, as a rule, the greater the num
ber of tariffs filed the greater the number of rate changes. 

Respectfully submitted. 
J. M. SMITH, A.ud-itot·. 

CLASSIFICATIONS. 
Tile power to determine as to the reasonableness and just

ness of freight rates and regulations in connection therewith 
necessarily involves the power and the duty to determine as to 
the classification of freight. 

'Vhile the railroads maintain what are known as commodity 
tariffs which are applied to some few of the principal articles 
of shipment, such as coal, grain, live stock, salt, sugar, cement, 
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agrkultural im{llements~ steel rails, eanned goods, etc.s yet the · maximum rate can not. prevent unjust discriminations between 
vast number of different kinds of articles renders it incon- : either localities or commodities. . 
venient and impossible to make a commodity tariff for each Chicago and Cincinnati co~lained in the maximum rate ease 
sepm·ate a-rticle, and hence the different kinds of articles. are that the rates from Chicago and Cincinnati to all points south 
classified. . of the Ohio and ea.st of the Mississippi wel'e too hlgll. as com-

There are three principal classifications of freight: The pa.red with the rates from New York and Boston. That com
Official classification, the Southern classification, and the West- plaint will undoubtedly be made again when the Commission 
ern classification. There is also the New England classifica- receives the power to fix. the rates. It will thereupon become· 
tion and State classifications in the States of Illinois·, Iowa, the duty of the Commission to examine into the reasonableness 
Georgia, North Garolina., Florida, and,. to some extent.. Texas. of the rates between Chicago and Cincinnati to southern points 

The Official Classification Committee maintains headquarters OJ?. the one side, and between New York and Boston to southern 
in New York City; the Western Classification Committee, points on the other side. as well as the corresponding rates 
beadquarters in Chicago; the Southern Classification Com- from southern points to these northern cities. 
mittee, headquarteTs in Atlanta. Thereupon, after a hearing, the Commission must enter an 

The auditor of the Interstate Comme1·ce Commission has order either finding the rates then established to be reasonable, 
prepared a very able forty-year review of changes in freight or, if found to be unreasonable, saying what are reasonable and 
tariffs published ·as part 2 of Appendix G of the Report of the just rates. That order will state, and must state~ how the vari· 
Interstate Commerce Commission of December, 1002, being the ous articles of goods to· be shipped shall be classed, and the order 
Sixteenth Annual Report. In this review the auditor says: must practicalJy either adopt the present southern classifica-

Official Classification No. t was Issued .April 1, 18S'i (p. 16) : tion which governs on such shipments, or- else make a new classi-
" Protests. and applications for cltanges were at once received from fication or modify the existing classification. The order must 

shlppers as well as fro!D many of the: railroads, .an(l a revision .of !he then establish the rate from Chicago and Cincinnati and from 
fi1·st iss.ue was almost unmediately loegun, resultmg in the pubhcation y . . 
of Official Classification No. 2 on July 15 1887. Applications from Boston and New ork to· various-named southern pomts and 
various interested parties, committees of s'hippers, and the railroads then establish the relative rates between the main southern 
were constantl;v before the classifi~tion. committee, the greater portion points and other intermediate southern points. 
of which rece1ved favorable cons~deratJOn. The con..~quent revisions . .b. . . 
in the classifications have necessitated frequent issues of this publica- This responsi II!ty under any of the proposed measures can 
tlon, the last being No. ~. of Janu:.uy l, 1902.... . not be avoided by the Commission. The Commission is required 

And again (p. 32): to pass upon the reasonableness of any rate which any person 
It is a part of the history of freight classifications that from the or association may choose to complain of, and is required to have 

date of their adoption. constant pressm:e l.s: brought to bear ul?on. c_al"'- a hearing and enter an order determining the reasonableness of 
riers using them from .an cla.sses o:t ship];!el's fO!=' a lc.wer· cl~SSJficatiOn the t·ates complained of· and when any of the existing rates are 
of the articles in wh1eb they have busmess mterest. P1·1or to the - b ' . . d . 
year 1900 these demands were usually met by the carriers, resulting found unreasona le m~t determme the rates to be adopte ID 
in frequent reductions in the leading classifications. • • • place of those found unreasonable. 

The official classification contains six classes, under which WILL THE BILL PnEVENT THE LoWEniNG oF RATES? 

rrre enumetated 9,370· separate items. The official elassi.fica- The Commission at once, unde.t the law, is thrown into the 
tion covers the territory north of the Ohio and Potomac rivers maelstrom of rate making throughout the country. I do not 
and extending· east from a lil'le dTawn from Chicago to the Mis- regard that it is impossible for the. Commission to exercise this 
sissippi River. On west-bound traffic from the East as far authority in. the first instance; but suppose changes in. rates 
west as the 1\llssissippi River tile official classification super- become necessary. as: they evidently do become necessary now, 
sed.es the old west-bound classification. how will it be possible for a Commissionr with only twenty-four 

It is consideTed that the malting of separate rates on car lots hours in a day and only three hundred and sixty-five days in the 
is a reduction of f1·eight rates because separate car-lot rates are year, to: have hearings of all parties in interest on tarift' changes, 
~Iwnys madf! by a reduction from the previously existing rates which now amount to 500 a day? Will not the result of this 
on that class of freight. legislation, or any similar granting of such broad powers to the 

Under the old west-bound classification there were only 147 Commission,, be that the Commission will accept practically in 
ltems with a car-lot rating, while in the existing official classifi- most particulars a slight reduction from existing rates and es· 
c'ation there are 7,348. Under the official classification there. are tablish new rates with that slight reduction, and that these new 
also 6 529 more items which may be carried at car-Iot rates rates thus established become practically as fixed as the reputed! 
than there were in the former east-bound crassification. laws of the Medes and Persians? · 

The Western classification covers generally the territory west The Interstate Commerce Commission~ when it was first or-
of the Mississippi River and west of a line· from Chirago to the ganized, appreciated the difficulties which would arise if it 
Mississippi River. There are 8,Q44 separate descriptions of assumed the power of rate making . . The Chairman of that 
articles in the Western classification, divided in the following Commission, Judge Cooley, was one of the most distinguished 
classes: 1 2, 3,. 4. 5. a, b, c, d. e- publicists and lawyers this country bas ever produced. · 

In 1890 in the Western classification there were 2,713 differ- In the First Annual Report of the Interstate Commerce Com-
ent items given carload rates. In 1902 there were 5,678 items mission Judge Oooley said (p. 36): 
given cm·load rates~ 

The Southern classification ob.tains. east of the lUississippi 
River and south o-r the Ohio nnd Potomac rivers. It contains 
~.664 items~ divided in classes 1. 2, 3, 4, 5, 6, a, b, c, d, e, f, h. 

The thrGngh or competitive traffic of the United States is 
divided into several well-defined sections, and these sections are 
us. follows :. 
· First Tile teTritory north of the Ohio and Potomac ·rivers 

and east of Chicago and the Mississippi River. 
Second The territory south of the Ohio and Potomac rivers 

and east of the Mississippi. 
Third. The territory west of Chicago and the Mississippi 

River. 
Fourth. Competitive traffiC: to· and from the Pacific c-oast. 
No one will question that it would be greatly to the advan

tage of the people, as well as of the railroads themselves, if it 
were po sibJe to make one uniform elassifieation of freight in 
:force throughout the entire country ; but diff'erent sections of 
the corrntry demand, in the interest of their local conditions 
that the rate of freight which may obtain in one part or: the 
country shall not obtain in another portion of the country on the 
same character of freight. · 
THE POWER PJWPGSED IS TO FIX ACTUAL RATES, AND NOT MERELY MAXI-

. MUM RATES. 

Suppose the Interstate Commerce Commission be given the 
power, where rates complained of are unreasonable, to say what 
rates shall be. 'put in force in their place. Not one of the bills 
now pending in Congress proposes to limit the Commi ion to 
fixing a maximum rate. It is conceded that th~ power to fix a 

The question of reasonableness ot rntes involves so· many considera
tions and is affected by so many circumstances and condl.tions which 

. may at first blush seem foreign that it is quite lmposslbfe to deal with 
it on purely mathematical principles, or on any pt1nciples whatever~ 
without a consciousness that no conclusion which may be reached can by 
demonstration be shown to be absolutely correct. • • • And it has 
been shown that to take each class of freight by itself and measure the 
reasonableness of c.harges by reference to the cost of transporting that 
particular class, though it might seem abstractly just, would neither be 
practicable for the carriers nor consistent wlth the public interest. 

In the Fourth Annual Report of the Interstate Commerce 
Commission, written by .Tndge Cooley, under date of November 
29, 1890, it is said (p. 15) : 

If any eomt were to undertake to pass upon a question ·ot reason
able rates ::tS one of law it would be nece ary to begin with this classi· 
fication. It would be compelled to enter upon all -the infinite variety 
<r! circumstances which influence the action of the carriers when they 
make · it. It would necessarily. undertake to give the proper force to 
eacb of those considerations. though it could only do this upon the 
discovery of some positive rule or rules of action leading it up to defi· 
nite conclusions, such as no railroad manageF and no public officer eve!' 
invested with authority of regulation bas as yet been able to discover. 
A mere statement of the case shows bow impossible it Is that a ques
tion of classification should be one of Jaw. 

If all carriers were under obligation to grade theh· rates to the cost 
or value of their own services exclusively there would be more ground 
for contending that the courts might deal with the question of reason
able rates. * • * If the cost could be ascertained the court could 
apply the rule. its discretion in such case being mea ured only by it 
judgment whether the carrier had or had not added to the cost too 
l..'l.rge a margin for profit. But a rule that should tllus measure charges 
by cost' would work an entire revolution in the business of transporta
tion. * * * Nothing more disastrous to tbe commerce of the 
country co.uJd po sibly happen than to requlre the ratina for railroad 
transportation to be fixed exclusively by this one rule. But the conse
quences would be similar i~ a1:1y other single test of a cat~rier~s charges 
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, were to- be apJ>Hed, and if any two· or three· combined Wei:"e made use of, · 
the probability· of injury to the country and o1 dtsasteF to the road,':!· 
would be only n. little farther- removed. * . • * The whole sub.ject 
ls sO' exclusively one of discretion with the railroad managers nnd Ute 
officers of associations· who are hrou~ht dixectly in contact with. the 
business. itselr and' with the p.eoQle whom they serve that they are not 
expe-cted to- defer to legal counsel upon· questions of classification, but 
,would assume that such a question was one altogethel' aside from his 
proper province. .* * • 

When classification is made in the way explained it: fs very obvious 
that the rate imposed· upon any single article ef eommeree, it it is 
challe-qged as unjust, can not be takeD! up by itsell and. itS' reag,onable

·ness determined without regard to what is· charged upou other articles 
,which are subject to transportation by the same carrier. No article 

· is rated independently. No one article is rated from considerations 
that pertnin to itself afone, and t(} determine whether tlie rate is rea
sonable it is necessary in every instance to g(} beyond the single article 
and consider the whole subject of elassi:ficatlon and the whole busi.ness 
of the carrier under it. To challenge the charge for the carriage of a 
single article is to challen.,.e· to some extent the whole. rate: sheet, and 
calls for careful consideration of the question. whether the rate to be 
charged to the one article is out of just proportion when an the cir
cumstances and conditi-on.s which the railway officers must be supposed 
to have bad ln mind in making the- clasBification and the rating are 
considered. • • • . · 

It is only when the whole traffic of a carrie!" is taken into ac-count 
and the rates of the several classes of articles are eonside1·ed and com
pared that a judgment can be formed whether a low rate UJ>On any 
particular article of commerce fs likely seriously to affect the. net re
turns from the whole. A court, therefore, in undertaking to- pasS' upon 
a single rate as a matter· of law must necessarUy go to the very founda
tion of ru.ting. It must place itself in the position of a carrier and sub
stitute its own discretion and business judgment for that . which has 
made the classification. • • • 

After listening to these sage r_eflections of that venerable jur
ist and Interstate Commerce Commissioner, think what would 
be the result if the Interstate · Coinrnerce Commission should 
attempt to determine the freight rates from all points north 
of the Ohio River to all po-ints south of the· Ohio River upon this 
,vast number o:f articles listed in the different .classifications. 

I am not seeking to deter Members from voting for the pend
ing measure. l believe that measure is the best product that 
.we c:m at present agree upon. I believe it is necessary that we 
pass some measure in order to correct existing hardships and 
·discriminations, but I wish the Members of the House to under
stand (and I hope the country at large will understand) the 
difficulties and the problems which· have confronted our com
mittee in preparing this bill. 

Under the pending measure the Interstate Commerce Commfs
sion, in this southern case which I nave referred to, must deter
mine what shall be the· exact rate charged from Chicago to 
'.Atlanta,. Montgomery, Knoxville, and other southern points, 
and must also at the same time determine the exact rate to be 

· charged fro~ New York to these same pointsr where shipments 
· are made by rail or part by rail and p::rrt by sea. But the Com
misBion has no authority to determine what the ocean -rates 
shall be from New York to Charleston or Savannah or· Jackson
.ville or Mobile or New Orleans or other seaport towns. 

The railroads running from the northeast to the southeast 
may be ground between the upper and the nether millstones. 

· Their rates may be raised and ought to be, in my opinion, in 
comparison with the rates from · Chicago to these southern 
points. But whether raised or fixed as they now are, those 
rates by rail will be .established and may not be departed from. 
,The ocean steamship lines and the trri.mp steamers will not be 
controlled by these rates, and may at any time cut under the 
fixed rates of the railroads and take away their traffic. We 
might possibly control these ocean steamship lines, but it would 
be difficult, if not impossible, to control the tramp steamers by 
any published tariffs. 'l'he southern roads on the 1st of Feb
rm.u·y put new tariff schedules into effect,. making a considerable 
reduction on rates between the northern and southern points. 
Possibly this reduction would have already been made if the 
Interstate Commerce Commission had had the authority r but 
let it be remembered tllat when the Commission bas once passed 
upon a set of rates it will be ·almost impossible to get those 
rates thereafter lowered, because of lack of time and oppor-
_tunity for the Commission to hear the complaints. ' 

The reduction of freight rates has usually come through long
continued contests for railroad supremacy or else through in
crease of the volumes of business and gradual reductions. 

For instance, in the review by the auditor of the Commission, 
to which I have referred, is given a statement, as Table 73 of 
the freight rates charged for the tra.nspor:tation of wheat, c~rn, 
and oats from 52 .different points in Kansas, and Nebraska to 

· Chicago ft;om April, 1886, to April, 1902~ This table shows a 
freight rate on wheat ftom Abilene, Kans .• to Chicago in 1887 
of 38! cents per 100 pounds. Between 1887 and 1902 there 
,were 58 different tariff sheets filed, showing 14 different rates, 
.which, however, resulted in a rate on April 1, 1902, of 25 cents a 
hundred, a very large !'.eduction from the 38-!-cent rate of 1887. 
'A similar· reduction of rate is shown from each of the other 62 
towns named on wheat, as wen as a similar reduction for each 
ot the towns on both corn and oats. 

In. Table ·107: of the same re-view it Is shown that the rate 
from Chicago to· Colorado- common pofnts on cotton bags. in 1889 
was $2.05 a hundred pounds; in January, 1897, $1.07 a hundred, 
and April 1, 1902, 60 cents a hundred, and various other reduc
tions and changes are shown on other artieles for the same 
period. of time. It appears from Table 110 of the same review 
that in 1897 the rate on: cement from Chicago to Utah common 
points was 8Y cents a htmd:red, ana April 1,. 1902, was 48! cents 
ner hundred. · 

It appears from Table 116 in the same review that the rate on 
dry goods from Cnieago to: Pacific coast terminal points on April 
5, 1887, was $4.70 per hundred; from January 1, 188!)', to Jnly 
18,. 1892, the rate' was $3.90' per hundred,. and on January !& 
1900,. the last rate given was $2.60. ' 

It appears from the same review that the rates on canned 
goods (p. 159'} from Pacific coast points ta Chicago April 5 
1887, in carload lots was $1.55' per hundred; from :March 10' 
1888, to September 27; 1894, was never less than $1 per' huU: 
d:red; on April 1, 190~ the rate was 75 cents per hundred. The 
rate from Pacific coast pofnts to Chicago· on raisins from Sep
tember, 1888. to- April 11, 189S, in carload lots was $2.70 per 
hundred ; in April, 1902, $1 per hundred. These reductions 
would have been almost practically impossibfe if the rate& had 
ever passed under the scrutiny of the Commission exeJ:cfsing 
the power we now propose td confet, · 

It would be easy to multiply the number of reductions in 
rates of this character. If the Cooper-Qual'les biU had been in 
effect the Commission would have been called upon to pass 
upon the rates between all of these points. They would have 
establislied some rate probabi.y nearly commensurate with the 
rate then in effect,. and certainly taking the rate then existing 
as the criterion for the establishment of the new rate. That 
new rate when established would probably be in force to-day, 
and instead of having a reduction, as has been the case, we 
would sti"ll be liable to be paying on these goods a much hlgbe·r 
rate of freight than is now paid. 

Do not understand me as· stating that this is an insuperable 
objection to the enactment of this legislation. But when we 
enact legislation such as we now propose we should under
stand the attendant difficulties and accept. the. responsib-ility 
for the enactment.. · · 

'l'he recommendation which was made to us by the President 
was tbat we enact a law to give to the: Interstate Commerce 
Commission the power to decide whether " a given rate" is 
unreasonable, and, if so,. determine the rate which shall take its 
place. That is· not the legislation proposed by the Coope.r
Quarle& bill, nor is it the legislation proposed by the P€nding 
measure. 

A:\Y NUMBER OF' RATES MAY BE FIXED AT O)Ul HEA.l!ING. 

. Under the biH now before the House any person or asso
ciation can file a petition or complaint alleging any number of 
rates to. be unjustly discriminative or unreasonable, and when 
the Commission lias its hearing upon this complaint it must 
decide as to all of the rates named in the complaint, and when 
it finds that '' any existing rate" named in the complaint is 
unreasonable or ·unjust it must fix the· rate to take the place of 
that unreasonable rate. And this finding may extend to each 
one of the rates named ip the complaint, however many there 
may be-

It is not necessary that the rates complained of sbull all 
be .on the same line of railroad. In. fact, the principal com
plamt whfch is now made in the · country against the railroad 
rates is, not that they are too high, but that they are ·unjust 
to different localities. I venture to say that there is not a 
single locality in the United States ol any importance served 
by rail which does not think that it has a just cmnplnint be
cause of discrimination in rates. against it. The discrimination 
bet_w~en localities is the burden of the present complaint. 
Th1s IS shown by some of the statements made by Mr. Bacon. 

1\fr. Baconr, in his circular letter, dated Milwaukee,. Decem-
ber 19, 1904, says : • 

WHA'.ll' NOW REMAINS TO BE DO:SE. 
It now ~·ema~s to sectlfe th~ pa~s~ge· ~f a .measur.e which will provide 

for. the preventiOn of unJust d1scnmmatwn m published tariff rates be
t:veen different sections and localities, and between different descrip
tions ?f t_rafiic, from which, under the existing law~ no pra.ctlca:l means 
of relief. lS afforded, and will als(} afford protection to: the. public from 

. the continuance of rates unreasonable in themselves. 
Mr. Bacon, in his testimony before the House committee De

cember 13, 1904 (p. 22 of Hearings), was asked the· following 
question, and made the following answer : 

The CHAIRMAN. What is, in your judgment, the serious evil properly 
to be complained of relf!-ting to railway charges? 

Mr. BACON; ~ell, s1r·. I should say that there were two. First, 
t~ere is the relation o! rates between competing points and the rela
tiOn ef rntes· between com(leting commodities, nil. o.f which: are very im
p(}rtant. 

The ClrAIKMAN. They are all tn the nature· of discriminationS? 
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Mr. B.AcoY. They are all in the nature. of discriminations, but beyond /remains as it is, it is not within the power of Congress ~r tll~ 
that, and of far greater importance, IS the general scale of rates Inter·state Co e c Co · · t k h d t• throughout the country • • •. · mm r e mm1s1on o rna e sue re uc Ions or 

In his testimony before the House committee April 9, 1902, changes in ra~lroad rates as will practically confiscate the prop-
1\fr. Bacon, referring to the same case of discrimination, said -erty of the rmlway companies or of any one of them. The rml
(p. 25): · r?ads are guaranteed, under the Constitution, the equal protec

The injustice Milwaukee su1rers from is the disproportionate rate 
charged · from points in the extreme West, where grain is produced 
largely, to Milwaukee as compared with Minneapolis. • • • Minne
apolis gets the better rates, and we brought a case • • • before 
the Interstate Commerce Commission, and the Commission decided in 
our favor and declared that the rates to Milwaukee were, from certain 
territory, from 2 to 3 cents too high as compared with the rates exist
ing at the same time from the same territory to Minneapolis. • • • 
The railroad companies declined to obey the order, • • • their 
simple defense was that they were unable to agree among themselves 
upon a less differential in rates than already existed. That injustice 
and that burden has been borne up to the present time, and will always 
have to be borne unless some change is made in this law. • • • 
Take shipping grain from the country I refer to to Milwaukee and Min
neapolis. The rates to Milwaukee and Minneapolis have a certain dif
ference one over the other. The rates to the seaboard from Milwaukee 
and MinneaJ?olis, which is the final destination of most of the grain, 
have a certam difference. That difference should be equal in each case; 
that is, the rate on grain to Milwaukee and from Milwaukee to the sea
board should be equal to the rate on grain from the same point of origin 
to Minneapolis, added to the rate from Minneapolis to the seaboard. 

Mr. Bacon made the following statement before the Senate 
committee (p. 22) : 

Mr. BACON. I am very much surprised to find that there is enter· 
tained very generally by the public that idea that individual dis
crimination is the great evil of the transportation business. But from 
my own observation-and I have made a study of the operation of the 
interstate-commerce act ever since its original enactment and have fol
lowed its workings very closely--my €\wn observation is that that is 
comparatively a trivial evil. The great evil Is the discrimination be
tween localities-discrimination in the published rates-certain local
ities being discriminated against in favor of other localities. 

• • • • • • • 
Mr. BACOY. The motive is not for the purpose of discriminating in 

favor of one locality as against another, but it arises ft•om competition 
for business over a certain territory. Certain railroads taking business 
from a certain territory to a certain market are in competition with 
other roads taking the same kind of business to another market, and 
each of the roads is trying, of course, to get the advantage over the 
other in the division of the business. In consequence of that the rates 
become discriminative. 

It is perfectly evident that the Interstate Commerce Commis
sion can not regulate discriminations between localities for the 
future unless it can absolutely determine a number of rates in 
one order. If it can determine more than one, then it must de
termine as many as are complained of. 

If this power of determining between competitive points the 
rates to and from these points shall be conferred upon the In
terstate Commerce Commission, then all natural competition 
and rivalry between localities will be controlled by the arbitrary 
decision of the Commission. There is to-day intense rivalry 
between roads le-ading south and east from Nebraska, Iowa, 
Kansas, Missouri, and Illinois points for the export grain trade. 
The roads leading to Galveston and to New Orleans are deter
mined to have a fair proportion of this trade, and the result 
has been the reduction of rates both by the southern roads and 
the eastern roads. 

Shall the grain for export go by way of Galveston or New Or
leans, or shall it go by way of New York and Newport News? 
The natural rivalry of the roads leading to these points would 
keep active competition for this grain trade, and probably in 
the end furnish reduced rates and better facilities. Each one 
of the seaports would stand upon its own footing. It would be 
a fair field for all. 

But the very purpose of the proposed legislation is to enable 
and require the Interstate Commerce Commission to settle this 
rivalry and determine what the rates shall be. Not determine 
the maximum rates, mind you, but determine the absolute, 
actual rates and put them in force. The Commission will have 
to say what the rate per 100 pounds shall be on .wheat, corn, and 
oats from Omaha, as well as other points in the territory in
volved, to Galveston and New Orleans, and at the same time say 
what the rates shall be from these same points, both to Chicago 
and to points along the Atlantic seaboard. If the Commission 
happens to make a happy guess it may do no one great injury, 
but if it is unfortunate enough to make a wrong guess it may 
ruin the export grain trade .of New York or of Galveston or of 
any of. the other points. 

The roads leading South are now largely engaged in hauling 
lumber from the South to northern points. They will be able 
to haul that lumber cheaper if instead of taking their cars back 
empty they can carry grain back in them. But if the Interstate 
Commerce Commission shall happen to decide a grain rate 
which would require the grain to go East rather than to south
ern points, then the inevitable effect is to either raise or main
tain existing high rates on lumber from the South to the North. 

It must be remembered in connection with all discussions of 
this matter that so long as the Constitution of the United States 

tion of the law, and the Supreme Court has construed this to 
mean that while Congress may prescribe reasonable railroad 
rates, yet it can not prescribe rates which shall in effect take 
private property without compensation. . 

It is doubtless true that a very large portion of the capital 
stock of the railways of the country is what is known as 
"water." It is doubtless true that in the early days of rail
way construction it was not possible to find many who would 
loan money on railway bonds to be issued without receiving a 
bonus in the shape of stock. It is also doubtless true that little 
if any of this stock remains in the hands of the original own
ers. Probably the fairest test as to most of the railway compa
nies would be to ascertain the value of the investment by the 
market .value of the stock and bonds. But, however the result 
may be arrived at, it is certain that the courts will find some 
method of computation to declare invalid rates which may be 
fixed so low as to interfere with the fair earning power of the 
capital invested. This is not only a doctrine which has been 
frequently enunciated by the Supreme Court, but it is a right
eous doctrine. The people of this country, while they are not 
willing to submit to being robbed by the railway companies, 
have no desire to become robbers themselves and to take away 
from the owners of the railway property that property which 
they do own. 

SOME RAILWAY STATISTICS. 

I have made a somewhat careful examination of the recent 
reports of the Interstate Commerce Commision in reference to 
railway properties, and I find that according to the recent re
port of the Interstate Commerce Commission, dated December 
19, 1904, the following facts are shown as of the date of June 
30, 1903: 
Par value of railway capitaL ____________________ _ 
Stock -----------------------------------------
Funded debt-------------------~----------------Railway capital owned by railway companies ______ _ 
43.94 per cent of the capital stock paid no dividends_ 
Amount of dividends declared on stock ____________ _ 

Which was equivalent to 5.7 per cent on the divi-
dend-paying stock. 

4.33 per cent of the funded debt paid no Interest_ __ _ 
The gross earnings for the year ending June 30, 1903_ 
Which were greater than the year before __________ _ 
Operating expenses for 1903----------------------
Whlch were greatel" than the year before __________ _ 
'.rhe net earnings for 1903 -----------------------
An increase over the year before oL ______________ _ 
The income from all sources for 1903 _____________ _ 
Fixed charges, etC-------------------------------Leaving net income _____________________________ _ 
Dividends declared ------------------------------Other payments from net income _________________ _ 

$12,599,990,258 
6,155,559,032 
6,444,431,226 
2,318,391,953 
2,704,821,163 

196,728,176 

272,788,421 
1,900,846,907 

174,466,640 
1,257,538,852 

141,290,10l. 
643,30 ,055 
33,176,535 

848,995,535 
552,619,490 
296,376,045 
196,72 ,176 

420,400 
Surplus from the operations of year ending June 30, 

1903_________________________________________ 99,227,469 
Surplus in 1902 --~----------------------------- 94, 855, 088 

The item of fixed charges above stated consists of the follow
ing subitems: 
Salaries, etc ----------------------------------
Interest on tunded debt-------------------------Interest on current liabilities ____________________ _ 
Rents paid for lease of roads ____________________ _ 
Taxes -----------------------------------------
Permanent improvements-------------------------Other deductions _______________________________ _ 

The total par value of the railway capital was June 
30, 1903 -------------------------------------

Less the amount owned by the railway companies 
themselves -----------------------------------

$430,427 
283,953,124 

!),060,645 
112,230,384 

57,849,569 
41,948,183 
47,147,158 

12,599,990,258 

2,318,391,953 

Leaving nominal investment by the public oL_ 10, 281, 598, 305 · 
On the total railway capital outstanding June 30, 1903, there 

was paid during that fiscal year as dividends or interest on 
funded debt the following : 
Dividen•ls -------------------------·--------------- $196, 728, 176 
Interest on funded debt----------------------------- 28~953, 124 

A total of----------------------------------- 480, G81, 300 
But included in the foregoing figures are many duplications 

on account of the leasing of roads and ownership of stock, etc., 
and the actual amounts, exclusive of duplications ari ing on 
account of intercorporate payments, of interest and dividends 
paid is as below : 
Net interest on funded debL-·----------------·------ $268, 830, 564 Net dividends____________________________________ 166,176,586 
~'he gross earnings for the year ending June 30, 1904, 

were ----------------------------------------- 1,966,633,821 
~'he operating expenses were _______________________ 1, 332, 382, 948 
'l'be net earnings from operation were_______________ 634, 2150, 873 
Which latter includes taxes amounting to nearly------ 56, 500, 000 



1905. CONGRESSIONAL RECORD-HOUSE. 2039 
During the year ending November 30, 1904:, there were :filed 

with the Interstate Commerce Commission-
trn.l'iffs ---------------------------------'---------- 162, 428 Notices of concu~nce in joint tariffs _____________________ 197, {)49 

SOME THI~GS WHICH ARE NOT SO. 

One of the chief diffi.c.ulties with which our committee has 
been confronted in considering this rate question has been the · 
many things which have been told to us that are not so. One 
of these is the story that the power which is proposed by this 
blll to be conferred upon the Interstate Commerce Commission 
.was exercised by that Commission for ten years, between 1887 
and 1897, without objection and without question. There .are 
two errors in this statement-first, the power proposed here to 
be conferred was never claimed or exercised by the Commission ; 
·second, the power which was claimed and was exercised by the 
Commission was disputed and questioned in the first important 
.case where it was exercised. That was the 1\Iaximum Rate 
ease, which was decided by the Supreme Court in 1897, after it 
had been pending for several years. The original petition in 
that case was filed before the Commission prior to 1892, 
.within four years of the creation of the Commission; and 
immediately the power of the Commission to enter .an order 
fixing rates was strenuously resisted. 

In no important case did the Commission €Ver enter an order 
even fi:rlng maximum rates which was not resisted on the 
ground that the Commission did not have the authority. But 
the Commi sion never claimed to exercise the power proposed 
in this and similar pending bills. The power proposed here is 
to give the Commission the power to fix an absolute rate, to 
deterrrune the exaet rate. The power which the Commission 
-did assume to exercise for several years was to determine 
. what should be the maximum rate when it decided that an 
existing rate was too high. The distinction .between the au
thority to determine the maximum rate and the requirement to 
fix an absolute rate is one of the very greatest importance, and 
the statement frequently and constantly made that the Inter
state Commerce Commission exercised for ten years the power 
which is proposed in this bill to confer upon it, is either made 
by those who are honestly ignorant of the facts or by those 
who are so biased that they can not make a fair statement of 
the facts. 
· Of course, the question whether such power was claimed or 
exercised by the Commission in the past has nothing to do with 
the merits of the proposition now pending, except that the 
amount of business which was brought before the Commission 
during those ten years under the power then claimed, but dis
puted, can be no criterion of the amount of business and the 
number of complaints which will be brought before the Com
mission when the power to absolutely fix rates is definitely and 
clearly conferred upon the Commission, with an invitation, prac
tically, to all in the co1mtry who believe themselT"es or their 
localities to be oppressed by freight rates to file these ·petitions 
for reclre.c:;s. 

Another of the persistent errors which has been stated to the 
committee is as to the raising of freight rates between 1899 
and 1903. · 

1\fr. Bacon, in his statement before our committee on Decem
committee is as to the raising of freight rates between 1899 
had been in force in 1903 the amount of freight paid would have 
been $155,000,000 less than it actually was. 

This statement of Mr. Bacon, while broadly and specifically 
made by him without limitation, was, in fact, based upon a re
port made by the Interstate Commerce Commission to the Sen
ate under date of April 7, 1904, in response to a Senate resolu
.tion. But in that very report was the statement: 

~rom what has been stated 1t must appear that no accurate or even 
approximate estimate of the actual effect of specific changes in rates 
upon the revenues of the carriers can be made. 

1\Ir. Bacon's statement, that there was an increase in the rev
enues of the railroads of $155,000,000 in 1.903 by reason of the 
amount of advance in freight rates between 1899 and 1903, is 
based on the idea of the average revenue per ton per mile. 

mous quantity of low-class freight at a very low rate has the 
t~ndency to decrease the average rate per ton per mile, w;hlle 
an increase in the quantity of high-class freight has a tendency 
to increase the average rate per_ ton per mile. The absolute 
falsity of the assumption made by Mr. Bacon is easily demon-
strated. The average rate for the carrying of 1 ton a mile 
in 1899 was 0.724 of 1 cent. In 1903 the average mile ton rate 
was 0.763, or 0.039 of 1 cent highex: in 1903 than in 1899 . . It 
is by multiplying this 0.039 by the total number of mile tons 
of freight that Mr. Bacon .re:aches his conclusion of $155,000,000 
advance. But if the same theory be u·ied in another case it 
will work results directly opposite. 

It is claimed by Mr. Bacon and others, and I think truthfully, 
that there has, on the whole, been possibly some advance in 
freight rates since 1896. In 1896, it will be remembered, the 
Intetstate Commerce Commission claimed to have the power to 
fix maximum freight rates. It surely will not be contended that 
the roads have made a radical reduction in the freight rates 
generally throughout the country since the Supreme ·court de
cided in 1897 that the Interstate Commerce Commission had no 
power to fix rates. But in 1896 the average rate per ton per 
mile was 0.806 of 1 cent, or 0.043 higher than in 1903; so upon 
the reasoning adopted by Mr. Bacon, if the freight collected in . 
1903 had been collected on the basis of the rates in force in 1896, 
there would have been collected something over $160,000,000 
more than was 'in fact collected. The illustration shows the 
utter absurdity of l\Ir. Bacon's statement, which he doubtless 
took from statements made by others, and yet that statement 
has been made and reiterated throughout the land to show how. 
rapidly the railroads were increasing their freight rates since 
the power of restraint was removed by the Supreme Court de
cision in the Maximum Rate case in 1897 . 

Probably a fairer way of comparing the freight rates of 
1899 and 1903 would have been by comparing the percentage. of 
net to gross earnings in those two years. _ 

As reported by the Interstate Commerce Comrillssion, the 
gross earnings of the railroads for the fiscal year of 1899 were 
$1,313,610,118. '.rhe net earnings (not net profit) were $456,-
641,119; so that the percentage of net to gross earnings in that 
year was 34.76 per cent. , 

In 1903 the gross earnings were $1~00,846,907, the net 
earnings were $643,308,055, and the percentage of net to gross 
earnings was 33.84 per cent. And for the fiscal year of 1904 
the gross earnings are reported as $1,966,633,821, and the net 
earnings $634,250$73, making a _percentage of net to gross earn
ings of 32.25 per cent. 

It therefore appears that while the gross earnings, which 
practically means the gross freight charges collected, have 
largely increased between 1899 and J 904, the net earnings 
are less in proportion now than they were five years ago. This 
shows conclusively that there was either a reduction in the rate 
of freight or an increase in the cost of carriage. Probably tbere 
was no reduction on the ayerage in the rate of freight, but it 
is quite certain that there has been a considerable increase in 
tile cost of carriage. 

The total number of railroad employees in 1899 was 928,!)~4. 
In 1903 the number was 1,312,537, which is an increase nearly 
equal in percentage to the percentage of increase of freight and 
passenger earnings. 

The amount which was paid to these employees in 1899 was 
$522,967,896. In 1903 the compensation was $775,321,415, mak
ing a percentage of increase in pay considerably greater than 
the percentage of increase in business. . 

It appears by the reports of the Interstate Commerce Com
mission that the average daily rate of pay _on the railroads from 
1899 to 1903 for various classes of employees is as follows : 
Engineers, from $3.72 to $4.01 ; firemen, from $2.10 to $2.~8 ; 
conductors, from $3.13 to $3.38; other train men, from $1.94 to 
$2.17; machinists, from $2.29 to $2.50; section foremen, from 
$1.68 to $1.78; other trackmen, from $1.18 to $1.31; and otber 
different classes of employees in equal proportion. And the 
report of the Comrillssion states that " these figures are entirely 
trustworthy and show accurately the tendency of the wages 
received by the various classes of railway employees!' 

It is quite evident that the cost of operation of the railroads 

'1'he year 1899 has the record of having the lowest average 
rate of freight per ton per mile of any year in ow· history. It 
.was probably ~rought about very largely through the great 
amount of freight shipped by the Government in connection. with 
the Spanish war and the Philippine insurrection, especially the 
freight which went over land-grant roads at low rates. 

But a comparison of the average rate per ton per mile of one 
year with another is never any certain criterion of either aB 
advance or decrease in rates. The quantity of go.ods moving 
at the different rates may vary to such a degree that the average 
rate per ton per mile might be decreasing o;r increasin..,. while 
the actual freight rates on the different commodities nti.ght be 
moving in the opposite direction. The handling of an enor-

. has very materially inc1·eas.ed within the last few years. Not 
only has there been the increase in the wages of the employees, 
DS indicated, but there has been all increase in the cost of steel 
rails, in locomotives, in cars, and in fact in all kinds of mate
!.'ial used by the railways. The public · now demands better 
terminal facilities than ever before. We demand better pas
senger trains. We demand more speedy freight train.s. We 
insist in every direction upon increased facilities. We require 
tile railroad companies to use additional safety appliances., filld 
that demand will continue to increase. 
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We a~:e disposed to require -more in the way of service .from 
the ·railway companies than · they have heretofore performed. 

· In the face of this demand for better facilities it does not seem 
probable to me that there will be at once any general reduc
_tion of freight rates, though no doubt the tendency in the years 
to come will be to reduce the cost of carriage by increasing the 
quantity which can be carried with the expenditure of a given 
power. 

The net dividends paid in the fiscal year 1903 on the capital 
stock of all the railroads in the United States (excluding inter
corporate payments) was $166,176,586, as shown in the · last 
animal report of ·the Interstate Commerce Commission. 'l'his 
was -between · 3 and 4 per cent on the total capital stock not 
owned by the railroads themselves. It is very evident that an 
effort to reduce railway rates generally . throughout the coun
try, so as to make the dividend which could be paid to the stock
holders le<s~ than 4 per cent, would probably be considered as 
confiscatory or an ·effort to take the property of the owners 
without due compensation when _the matter came before the 
Supreme C-ourt of the United States for review. 

But in fixing railway rates between two competing points 
served by different railways, it will not be possible to fix the 
rate as _based upon the earning capacity of the more prosperous 
road or roads. Between Chicago and New York, for instance, 
'there· are a number of different competing lines. When the 
Interstate Commerce Commission is called upon to fix the rate 
from Chicago to New York it will not be able to take as the 
standard the line which is the most prosperous. If the rate is 

' fixed so low that it will amount to the confiscation of the least 
. prosperous of the ·roads, then, as to that road, it would be de

clared to be an unconstitutional rate. And it is perfectly evi
dent that in fixing the rates between these points the Commis
sion could not fix separate rates for each road. 

THE BASIS OF FIXING RAILWAY RATES, 

Railway rates have never been fixed on the basis of the cost 
of carriage, though that element is considered. They have 
never been fixed upon the basis of the . value of the article, 
though that element is considered. They have never been fixed 
upon the basis of the distance, though that element is consid
ered. No scientific basis has been discovered for the fixing of 
railway rates. No fixed and certain principles have ever been 
applied to the Jnaking of rates. It will cost the railway more 
to carry a carload of coal 500 miles than it will a carload of 

· ·dry goods 200 miles. But if railway rates were fixed on the 
basis of this cost, then the price of coal at any considerable 
distance from the mines would be prohibitive. 

I have not the time to enter into any exhaustive discussion 
of the different considerations which do affect the fixing of the 
rates, but I wish briefly to call attention to a few of these con-
siderations : . 

The cost of carriage and the distance carried. 
The value of the article. 
The volume of the business. 
'l'he direction in which the article moves, and whether it will 

occupy cars which would otherwise be running empty, or 
whether it will require additional cars which will run empty on 
the return ·trip. 

The competitive element or rate made necessary by competi
tion in order that the road may get a share of the traffic, and 
especially so when such share of the traffic will fill cars which 
otherwise would make a trip running empty. 

The bulk and weight of the article. 
The degree of risk attending transportation, the railroad com

pany being liable for loss or damage. 
The special facilities required for the particular shipments or 

the particular articles. · 
. The special equipment required, as for articles of a perishable 

nature or articles of extraordinary size or bulk. 
The effe~t upon competitive communities. 
The desire of each road to build up its terminal points so as 

to have ears filled both ways as far as J]OSsible with business 
naturally tributary to the road. · 

The competition between commodities, either where one road 
carries two commodities which compete with each other or 
where one road carries a commodity in competition with a dif
ferent commodity carried by another road to the same competi-· 
tive points. 

The desire of ·each road to build up the communities and in
dustries along its own lines. 

It is not. possible for anyone to determine accurately the cost 
of the carriage of any particular article, unless it might be 
some such article as coal on some of the coal roads where the 
bulk of the business is the coal trade. The actual cost of move
ment of a train from Chicago to New York might be closely ap-

proximated, but even then the wear and .tear on the .rails, the 
locomotives, and ~e cars co·uld not be finely_ adjusted, and it i~ 
impossible to estimate what proportion -of the cost of main
tenance and of fixed charges should be charged against that 
particular train. And even if it could be ascertained what exact 
proportion of the whole cost of the operation and maintenance 
and fixed charges of the road for an entire year should be 
charged to that particular train, it would still be impossible to 
say what share of the cost of the train was consumed in the 
carriage of a box of dry goods, a package of millinery, or a 
crate of crockery. 

Preight rates have been fixed by different roads in order to 
obtain a share of the business. Such a rate may have contrib
uted nothing toward the payment of dividends or interest on 
bonded indebtedness or other fixed charges. It may not even 
have paid an equal proportion with other freight of the cost of 
maintenance of the road. But the fixed charges are a liability 
against the road in any event. The road must be maintained in 
any event, and if the railway officials can not otherwise get .the 
traffic but by a reduction of its rates they obtain a proportion 
of the traffic at a rate wl;lich will pay something more than a 
proportionate share of the cost of operation and will contribute 
something toward maintenance, then it is to the interest of the 
road to put its rate down and secure a share of the traffic. 

'.rhis process constantly obtains where the road desires frejght 
to fill cars which would otherwise run empty in one direction. 

I have made these few brief suggestions upon the basis of 
railway rate making to show the problem which confronted our 
committee in endeavoring to meet the public demand to correct 
the existing evils .and, if possible, to prevent creating still 
·greater evils than do now exist. Under all of the bills which 
are pending it is proposed · to give to the Interstate Commerce 
Commission· the responsibility, if called upon to exercise it by 
complaint, to determine all of these railway rates. When they 
are called upon to exercise that responsibility by proper com:. 
plaint they can not avoid it. It will be their duty to proceed, 
but I fear that they will not have the capacity (though they 
may be the wisest of all men) to understand fully the condi
tions governing freight competition throughout all of the United 
States, and that even if the-y have the capacity, they will not have 
the time, unless we can lengthen a day into a thousand years. 

EFFECT ON POLITIC~ 

One other difficulty has presented itsUf to me: Under the 
power which we propose to confer upon the Commission that 
Comrnission will be the most autocratic and powerful small 
body of men in the world. It can destroy communities. ·It 
can desb·oy shipping interests. It can destroy manufactur
ing industries. It can destroy seaboard points. It can destroy 
railways. I do not think it will do so. I do not believe there 
is any grave danger that it will be radical in its decisions. But 
the fear that it may do so will constantly be before the railways 
of the cmmtry. Will it not be the most natural r~sult that the 
railways of the country will practically unite to affect the re
sulis of our national elections? 

A radical President filled with hostility toward large accumu
lations of capital might appoint a radical Commissio~. Hence 
it will bE' to the interest of the railways to endeavor to so _in
fluence the political conditions that no radical President may be 
elected. Will not these considerations bring the railways into 
a united effort in politics? Not merely the railroad owners, 
but the railway employees. It is to the interest of the railway 
employees that rates be maintained at a reasonably high figure 
so that the companies can not only pay reasonably high wages, 
but may be forced to reduce the hours of labpr and increase the 
safety appliances for the protection of the railway ~mployee~. 
I dread and fear the effect of any legislation which will cause 
a single powerful class of capitalists and employees to join, 
through selfish interests of apparent self-protection, to influence 
natio.nal politics without a sufficient regard for other great 
principles at stake. I hope and pray that in this respect my 
fears will prove groundless and my doubts will be dissipated 
by the events of the future. 

RATES IN EFFECT AT ONCE. 

This bill . proposes, when the Commission shall fix a schedule 
of rates on complaint, to put those rates into effect in thirtY 
days' time after notice of the order, and imposes a penalty of 
$5,000 a day upon the railroad if the order be not obsened by 
the railroad. · 

Complaint has been made that this bill is not strong enough, 
is not radical enough, is not effective enough in putting the 
rates into effect It seems to me, if anything, the bill is too 
radical. When the Commission makes an order fixjng new 
rates the railroad must either Ptlt those rates into effect at once 
or run the risk of paying a penalty of $5,000 per day. It is :not 
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within the-power of Congress; the legislative body of the co1.m
try, to require that the rates shall be actually put into effect, 
because the courts, the judicial branch of the Government, have 
the inhe1~ent right, which Congress can not take away from 
them, to prevent the road or the Commission from putting into 
effect a -rate which will so reduce the income of the road that it 
amounts to a confiscation of the railway property, or a taking 
of that property by the Government without due compensation 
to the owners. We may write laws until the end of time on 
this subject, and they will have no effect to prevent the juris
diction of the court, unless we change our form of government 
or our Constitution. If the Government can take the property 
.of the stockholders of a railroad without compensation, then it 
can take the property of any private citizen without compensa
tion. The courts retain the inherent authority, based upon the 
tlleory of our Government of the division of powers between 
tlle executive, the legislative, and the judicial branches of the 
Government, to restrain the putting into effect of a set of rates 
on a road which will amount to a practical taking of the 
property of the road without making due compensation to the 
owners. 

In my judgment in this respect the bill goes as far as the 
power of Congress can extend, and i.t certainly goes so far that 
it gives absolutely no regard, from the legislative direction, to 
any vested interests of the railway stockholders. So far as the 
legislative power is 'concerned, the authority is conferred upon 
the Interstate Commerce Commission to confiscate railway 
property. 'Ve give in that direction practically all the power 
we have. But as our power is limited the railroads can enjoin, 
or any stock or bond holder of a railroad can enjoin, the putting 
into effect of rates fixed by ilie Commission, subject, however, 
to the possibility that if the injunction shall be finally dis
missed the railroad will suffer a penalty at the rate of $5,000 
per day for not putting the rates into effect. 'rhat penalty 
itself will, of course, amount to confiscation of ·the property to 
a certain extent in many cases. 

DECISIONS OF THE COURTS. 

I shall ask leave to append to these rema.rks a brief which I 
have prepared, covering a nUIDber of the more important deci
sions of the courts upon the subject of railway-rate legislation 
and rate making, for the benefit and information Qf those Mem
bers of the House who have not had occasion to give so much 
stmly to this subject as bas heen forced upon me by reason of 
being a member of the Commerce Committee. 

CONC LUSION-PASS THE BILL. 

In conclusion, permit me to say that the more I study the 
pendil1g bill t1e more nearly I am pleased with it. It does not 
contain some of tbe essential safeguards for the shippers which 
were contained in the Hepburn bill. The provision in the Hep
bm·n bill requiring the railroad when appealing to the court. to 
give a bond to pay all shippers over its road the excess of 
freight collected fTom tllem by reason of the appeal to the 
court (if the appeal be not sustained) was a provision whkh 
would have automatically and without expense protected every 
shipper in the country where the Commission fixes rates over 
a road and that road chooses to appeal to the courts. 

The provision in the Hepburn bill was the best provision, 
from the standpoint of the shippers, which has ever been in any 
bill presented. But through a density of perception, which I 
can not fully comprehend, the gentlemen who have set them
selves up as the special leaders of this legislation seemed to 
almost unanimously oppose that provision. It is not in this 
bill. It ought to be. The gentlemen who have opposed it will 
come to the conclusion, upon more mature reflection, · that they 
made a grave mistake when they insisted that that provision 
of the Hepburn bill should be eliminated. 

l\Ir. Chairman, if we pass this bill-and I favor its passage
we are entering upon an unknown' field of exploration. We are 
reversing the policy of active competition for trade between 
localities and between commodities. We are seeking to set 
aside the laws of nature which give to one locality natural ad
vantages over another in commerce. But we are met with a 
peculiar condition of affairs. We know that certain evils now 
beset our shipping, manufacturing, and other industrial inter
ests. ·we know that undue preference is given at times to com
modities one over another; that undue preference is given at 
times to communities and localities one over another; we know 
that the railway companies have arbitrarily changed classifi
cations in many instances in the last few years by which rates 
have beeri vastly increased; we know that there have been 
many general advances in freight rates in certain classes of 
traffic and over certain railway lines; we know that there. has 
been a concentration of railway capital within the control of a 
few men who are not themselves experts in rate making; we 
know that for vp.rious speculative and other purposes the price 

of railway stocks· has been forced up to an unparalleled degree, 
and that in order to pay dividends upon these fancy ·prices of 
stocks freight is compelled, in many cases, to pay an unrea
sonably high tribute. 

We are compelled by the force of circumstances and condi:
tions and for the protection of the business interests of the 
country to enact some legislation upon this subject. It may 
not be the wisest legislation. It undoubtedly enters upon a 
field hitherto unexplored. But, sir, I have confidence in the 
justness and fairness of the American people. No one desires 
to unduly injure the railway interests. It would not be possi
ble for us to inhabit this continent of ours with comfort without 
the progressive aid of railways. We need the best railroads 
in the world. We demand the best transportation in the 
world. Our country is so great that we must have the best 
transportation in the world, and yet have it at the lowest cost of 
transportation in the world. If the legislation which we now 

·enact threatens at any time to become burdensome to the rail
roads, or if, as seems to me more likely, it becomes burdensome 
to the shippers themselves, then Congress will still be in session 
in the years to come and can correct the evils which then are ap
parent. We can not _fix legislation now for all time. We can 
not settle these grave and complex problems of the land. We 
can only endeavor to correct the evils which we can see, leaving 
to future legislators the 'correction of those evils which we 
may fear will grow out of our legislation, if they do in fact ap
pear. 

·The Committee on· Interstate and Foreign Commerce of this 
House, under the leadership of one of the three or four great
est of its l\Iembers, Col. WILLIAM P. HEPBURN, of Iowa, has 
given this subject as careful study and exhaustive examination 
as bas ever been given to any subject by any committee of this 
or any other body. 

We have presented the bill now pending with fear and n·em
bling, but we have presented it as the consensus of opinion on 
tlie Republican side of our committee. The bill is called by 
the name of one of its distinguished members, but the bill pre
sented is no one man's or two men's bill. It is the result of the 
work of the committee, a work in which every member of the 
committee has taken active part. 

In the main this bill is the product of the genius and !'tudy 
and energy and patience of its chairman, l\fr. HEPBURN. When 
I first came to Congress Mr. HEPBURN was declared to be op
posed to an isthmian canal because he was under the influence 
of railroads, as it was said. And yet it was to his genius and 
his skill in drafting the first bill for a Government-owned canal 
that we owe the fact that we are now engaged in the cons1;ruc
tion of the Panama Canal. It bas been ·charged in this con
nection that l\Ir. HEPBURN was under the influence of certain 
railway interests. To those who know him and who appreciate 
his honesty of purpose, his purity of mind, his earnestness of 
intent, that charge only caused smiles at the foolishness of the 
author. Without his aid at this time I do not believe our com
mittee could have arrived at any result which could have com
manded a majority of the committee. 

We owe the production of the pending measure to the cour
ageous attitude of President Roosevelt and to the patient, un
tiring search and brilliant genius of Colonel HEPBURN. [Loud 
applause.] 

APPENDIX. 
BRIEF OF DECISIONS ON RAILWAY-RATE MAKING. 

Attention is called to .the development o! the law as shown in these 
cases. In Munn v. Illinois, Peik v . Chicago Railroad Company, and 
Dow v. Beidelman the court did no more than to affirm the right o! the 
legislative and administrative branches o! the State governments to fix 
rates and charges. Statements in these cases with reference .to the 
jul'isdictiQn of the courts have been modified by subsequent decisions. 
'.rhe right of the courts to inquire into and dec.ide as to the rates fixed 
was first announced in the Railroad Commission cases, was affirmed 
in Chicago Railroad v. Minnesota, Chicago Railroad v. Wellman, and 
was argued at length and fully considered in Regan v. Farmers' Loan 
and 'l'mst Company. The doctrine announced in this latter case bas 
been cited with approval and followed in all subsequent cases. The 
extracts in point from the cases above referred to follow : 

In the case ot Munn v. Illinois (94 U. S., 113, 133) (1876) it was 
claimed that " the owner of property is entitled to a reasonable com
pensation for its use, even though it be clothed with a. public interest, 
and what is reasonable is a judicial and not a legislative question." In 
disposing o! this contention, the court said : 

"As has already been shown, the practice has been otherwise. In 
countries where the common law prevails, it has been customary from 
time immemorial for the legislature to declare what shall be a. reason
able compensation under such circumstances, or, perhaps more properly 
speaking, to fix a maximum, beyond which any charge made would be 
unreasonable. ·Undoubtedly in mere private contracts, relating to mat
ters in which the public bas no interest, what is rea.sona.ble mm;t be 
ascertained judicially. But this is because the legislature has no con
trol over such a. contract. So, too, in matters which do affect the pub
lic interest, and as to which legislative control may be exercised, if 
there are no statutory regulations upon the subject the courts must de
termine what is reasonable. The controlling fact is- the power to regu
late at all. I! that exists, the right to establish the maximum ot 
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ehar~e as one of the means of regulation is implied. rn· fact the com
mon-law rule, which requires the charge to be reasonable, ls itself a 
regulation as to price. Without it the owner could make his rates at 
will · 11.nd ·compel · the public to yield to his terms or forego the 
use. • • • 

"We know that this is a power which ma;v- be abused. but that is no 
argument against its existence. For protectiOn against abuses by legis
latures the people must resort to the polls, not to fhe courts." 

In Peik v. Chicago, etc., R. R. Co. (94 U. S., 164; 178) (1876) the 
court said: 

"As to the claim that the courts must decide what Is reasonable and 
not the legislature, this Is not new to this case. It has been fully con
sidered in Munn v. Illinois. Where property has been clothed with a 
public .interest, the legislature may fix a limit to that which in law 
shall be reasonable for its use. This limit binds the courts as well as 
the people. If it has been improperly fixed, the legislature, not the 
courts, must be appealed to for the change." 

This doctrine is reaffirmed in Dow v. Beidelman (125 U. S., 680, 
687) (1887). . 

In the Railroad Commission cases (116 U. S., 307, 331) (1885) the 
court refers with approval to the doctrine announced in Munn v. Illi
nois, but announces this limitation : 

"From · what bas thus been said it is not to be inferred that this 
power of limitation or regulation is itself without limit. This power 
to regulate is not a power to destroy, and limitation is not the equiv
alent of confiscation. Under pretense of regulating fares and freights 
tho State can not require a railroad corporation to carry persons or 
property without reward ; neither can it do that which in law amounts 
to a taking of private property for public use without just compensa
tion or without due process of law." 
- In the case of Chicago, etc., R. R. Co. v. Minnesota (134 U. S., 418, 
458) (1889) the court went a step farther and said: 

" The question of the reasonableness of a rate of charge for b·ans
portation by a railroad company, involving as it does the element of 
reasonableness both as regards the company and as regards the public, 
is eminently a question for judicial investigation, requiring due process 
of law for its determination. If the company is deprived of the power 
of charging reasonable rates for the use of its property, and such de
privation takes place in the absence of an investigation by judicial 
machinery, it is deprived of the lawful use of its property, and thus, 
In substance and effect, of the property itself, without due process of 
law and ;l.n violation of the Constitution of the United States ; and in 
so far as it is thus deprived, wnile other persons are permitted to 
receive reasonable profits upon their invested capital, the company is 
deprived of the equal protection of the laws." 

Il'l this case Mr. Justice Miller, in a concurring opinion, held that 
in cases where a tariff of rates for transportation was so unreasonable 
as to practically destroy the value of property of persons engaged in 
the carrying business on the one hand, or so exorbitant and extrava
gant as to be in utter disregard of the rights of the public on the 
other, there is an ultimate remedy by the parties aggrieved in the courts 
for relief against such oppressive legislation; but that until the judi
ciary has been appealed to the tariff of rates so fixed is the law of the 
land. 

In the case of Chicago, etc., R. R. Co. v. Wellman (143 U. S., 339, 
. 344) . (1891) the position ·of the court is stated in these words: 

" The legislature has power to fix rates, and the extent of judicial 
interference is prote~tion against unreasonable rates." 

In the case of Reagan v . Farmers' Loan and Trust Co. (154 U. S., 
362, 396) (1893) the question was squarely presented and argued at 
great length. The body of rates as fi.xed by the railroad commission 
of the State of Texas was challE-nged by the plaintiff as unreasonable, 
unjust, and working a destruction of its right of property. The de
fendant denied the power of the court to enter into an inquiry in the 
matter, and insisted that the fixing of rates for carriage by the public 
cacrier was a matter wholly within the power of the legislative branch 
of the Government and beyond examination by the ~ourts. The court 
in this case calls attention to the fact that previous cases did no more 
than to decide as to the right of a State within which a railroad company 
did business to regulate or limit the amount of its charges. Attention 
is also directed to the fact that previous cases all support the proposi
tion that while it is not the province of the courts to enter upon the 
merely administrative duty of framing the ~riff of rates for carriage, 
it is within the scope of judicial power and a part of judicial duty to 
restrain anything which, in the form of a regulation of rates, operates 
to deny to the owner of property invested in the business of transpor
tation that equal protection which is the constitutional right of all the 
owners of other property. The position of the court is summed up in 
these words : 

" It is doubtless true, as a general proposition, that the formation 
·ot a tariff of charges for the transportation by a common carrier of 
persons or property is a legislative or administrative rather than a 
judicial function. Yet it has always been recognized that, if a canier 
attempted to charge a shipper an unreasonable sum, the courts had 
jurisdiction to inquire into that matter and to award to the shipper 
any amount exacted from him in excess of a reasonable rate; and also 
in a reverse case to render judgment in favor of the carrier for the 
amount found to be a reasonable charge. The province of the courts 
is not changed, nor the limit of judicial Inquiry altered, because the 
legislature instead of the carrier prescribes the rates. The courts are 
not authorized to revise or change the body of rates imposed by a legis
lature or commission ; they do not determine whether one rate is 
prefe1·able to another, or what under all circumstances would be fair 
and reasonable as between the carriers and the shippers ; they do not 
engage in any mere administrative work; but still there can be no 
doubt of their power and duty to inquire whether a body of rates pre
scribed by a legislature or a commission is unjust and unreasonable, 
and such as to work a practical destruction in rights of property, and, 
if found so to be, to restrain its operation." 

Tile doctrine announced in the Reagan case has been followed in a 
number of subsequent cases, which hold as follows : 

" '.rhis court has declared in several cases that there is a remedy 
In the courts for relief against legislation establishing a tariff of rates 
which is so unreasonable as to practically destroy the value of property 
of companies engaged in the carrying business, and that especially 
may the courts of the United States treat such a question as a judicial 
one and hold such acts of legislation to be in conflict with the Con
stituti-on ot the United States, as depriving the companies of their 
property without due process of law, and as depriving them of the 
equal protection of the laws." 

St. L. and San Francisco Rwy. v. Glll, 156 U. S., 649, 657 (1894} ; 
Smyth v. Ames, 169 U. S., 46G, i522-523 ( 1897) ; 
Lala Shore Rwy. Co. v. Smith, 173 U. S.: 684, 687 (1898) ; 

Chicago, Milwaukee, etc., Rwy. v. Tompkins·, 176 "U. s., 167, 172-173 
(1899); 

Covington Turnpike Co. v. Sandford\ 164 U. S., 578, 592 (1896). 
"'l'he State courts announce practical y the same doctrine. 
C. and N. W. R. R. v . Dey, 1 L. R. A., 744, 752 (1888) ; 
P. and A. R. R. Co. v. Florida, 3 L. R. A., 661 (1889). . 
In the case of Burlington, Cedar Rapids and N. R. R. Co. v. Dey (12 

L. R. A., 436, 444) (1891), the supreme court of Iowa said: 
"The courts of law and chancery are open to the railroad corpora

tions for proceedings to review the acts of th~ commissioners in fixing 
.rates of charges." 

0/fteaU~~~dins"';;~\v;:~afg~ interstate-commerce act the Supreme Court 
" It is one thing to inquire whether the rate_s· which have been 

charged and collected are reasonable--that is a judicial act; but an 
entirely different thing to prescribe rates which shall be charged in the. 
future--that is n. legislative act.'' iMaximum rate case I. C. C. v. 
Rwy. Co., 167 U. S., 479, 499 (1897).) · 

Questions involving the powers of the le~islatlve and executive, n.nd 
the jurisdiction of the judicial branch of· the State government of 
Kansas arose and were ably considered by the Kansas supreme court 
in the case of State v. Goddard (49 L. R. A., 662, 1900). 

That case involved the constitutionality of an act of the State legis
lature creating a court of visitation with power to tix rates and enforce 
the observance thereof, and tho court in holding the act unconstitu
tional, among other things, said : 

"To declare what the law is or was belongs to the judiciary, but 
to declare what it shall be in the future belongs · to the legislature " 
(p. 666). 

"The regulation of such chn.rges is held to be distinctively a legis
lative function, which may be delegated by the legislature to a sub· 
ordinate legislative or administrative body, llut if this subordinate 
body or. the le~islature exceeds its powers a.nd a person is thereby in
jured in his ngbts of property he may invoke the judicial power to 
determine that question of legal injury; and the reasonableness of the 
charges, although a question legislative in its · nature, must be re
viewed by the court a.s necessarily incident to the exercise of its judi
cial power. But if the court should attempt to establish for the fu
ture a schedule of charges it would exceed the limits of judicial power ; 
it would act as legislator in respect to a matter as to which it must 
also act as judge" (p. 668). 

"We start, then, in considerin~ the boundaries of judicial and legis
lative power under our Constitution and system of Government from 
a fixed .monument to determine whether the legislative power to make 
rates may be conferred upon the judicial tribunal known as the 'court 
of visitation.' The rate-makin~ power, being essentially legislative 
in its nature, whether exercised directly by the legislature or dele
gated by it to a competent board or commission, can no more be 
imposed on or exercised by the judicial department than can the par
doning power of the governor, or any other distinctively executive 
function. It is a cardinal principle of representative government that 
the making of laws and rules regulatin.g the future conduct and fixing 
the rights of parties belongs to the legislative department-a power 
which can never be reposed in or exercised by the judiciary" (p. 668). 

"It is one thing to determine whether a freight rate is reasonable, 
in a eontroversy between a shipper and a currier, and another thing to 
decide, at the suit of the State or a ~rtvate party, what shall be 
charged in the future for such services" p. 671). _ 

'The constitutionality of this act was a so under consideration in the 
case of Western Union •.relegraph Company v. Myatt (98 F. R., 335}. 

In the case of C., B. and Q. R. R. Co. v. Jones (24 L. R. A., 141) 
(149 Illinois, 361), an act which provided that " if anY. railroad cor
poration * • * shall charge • • • more than a fair and 
reasonable rate • • • " was attacked on the ground that It was 
void for tmcertainty in not defining the offenses for which penalties · 
provided for were imposed. The court said : . 

" The first section of the statute is merely declaratory of a well
known principle of the common law. At common law the common car
i.'ier was obligE-d to receive and carry all goods offered for transporta
tion upon receiving a reasonable hire (Messenger v . Pennsylvania R. 
Co., 36 N. J. L., 407, 13 Am. Rep., 457; New England Exp. Co. v. 
Maine Cent. R. Co., 57 Me., 188, 2 Am. Rep., 31) ; and the court was to 
judge of the reasonableness of the freight charges. ( Gard v. Callard, 
6 Maule and S., 70; Lowden v. Hierons, 2 Moore, 102; Baxendale v. 
Great Western R. Co., 5 C. B. N. S., 330.) As common -carriers must 
carry all freight offered to them and can only make a I'easonable· charge 
for so doing, It follows that the statute is only an expression of what 
was the law without the statute. Undoubtedly. the legislature bas the 
power to declare what is a reasonable compensation, or to fix the rea
sonable maximum rates of charges. (Dow v . Beidelman, 125 U. S., 680, 
31 L. ed., 841.) But in the absence of statutory regulation upon the 
subject . the courts must decide what is reasonable. (Dow .v. Beidel
man, supra ; Munn v. Illinois, 94 U. S., 113, 24 L. ed., 77: Chicago, 
B. and Q. R. Co. v. Iowa, 99 U. S., 155, 24 L. ed., 94; Budd v. New 
York, 143 U. S., 517, . 36 L. ed., 247, 4 Inters. Com. Rep., 45.) _ThiS 
being so, we are unable to ~'<ee how the statute here deprives the appel; 
lant .of its property without due process .of law. If the legislature has 
failed to fix a reasonable rate, then the courts must decide for the rail
road companies, when controversies arise, what is a reasonable rate. 
(Chicago, B. and Q. R. Co. v. Iowa, supra.) (P. 143.) 

" We understand the doctrine of C., M. and St. P. Rwy. Co. v. Minne
sota, supra, and of Budd v. New York, supra, to be as follows: 'l'he 
legislature has the power to . directly fix the rates of charge~. It has 
the right to declare what is reasonable. Wben it does so, its d~clara
tion is conclusive as to the reasonableness of the rates, and a charge 
beyond the maximum fixed by It must be regarded as unreasonable. 
But where the legislature creates a commission to regulate the rates 
of charges, such commission bas no power to make a schedule of rate~!! · 
which shall be final and conclusive evidence as to the reasonableness of 
the charges, because judicial Inquiry is thereby cut off. We do not, 
however, under.stand the Federal cases to hold that a.n act of a State 
legislature may not be. val1d, if, -yvhile omitting to itself fix the mu.xi
mum rates, It creates a commission with authority to make scheduies 
which shall be prima facie evidence of the reasonableness of the rates. 
Where the schedule is only made prima facie evidence, the court, in a 
suit against the carrier, can inquire and determine what is a reasonable 
rate; and the defect which was found to exist in the Minnesota law is 
thus obviated (p. 146). 

" When a board is authorized to make a schedule of rates, and their 
schedule is merely given the force and effect of prima facie evidence as 
to the reasonableness of the rates in a suit involving the question of 
such reasonableness, there is no delegation to the board of the legisla
tive power to establish rates. The legislature thereby merely' re· ' 
frai.Q..S from th~ exercise of its constitutional power, and, by_ leaving 
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the question as to the reasonableness of the rates open, make-s room for I to the lawf,ll orders of the Commission, except through criminal prose- · 
the exercise by the courts of their jurisdiction upon the subject. 'l'he cutions or by· civil actions to recover penalties imposed for noncom
final tribunal of arbitrament is not the judiciary, but the -legislature. pllance with such orders. But no limitation of that kind upon the 
But • when the legislature declares that the charges shall be reasonable, power of Congress l.o regulate commerce amon~ the States is justified 
or, which is the same thing, allows the common-law rule to that effect either by tb~ letter or the spirit of the Constitution. Any such rule 
to prevail, and leaves the matte1· there, then resort may be bad to the of constitutional interpretation, if applied to all the grants of power 
courts to inquire judicially whether the charges are reasonable.'" (C., made to Congress, would defeat the principal objects for which the 
M. and St. P. Rwy. Co . . v. Minnesota, 134 U. S., 462, 33 L. ed., 983.) Constitution was ordained. As the issues are so presented that the 

From the foregoing decisions I conclude as follows: judicial power is capable of acting on ·them finally as between the par-
The power to fix and determine, as a rule for future observance. ties before the court, we can not adjudge that the mode prescribed for 

rates and charges for the transportation of persons and property by enforcing the lawful orders of the Interstate Commerce Commission is 
common carders belongs exclusively to the legislative or administra- uot calculated to attain the object for which Congress was given power 
tive branch of the Government. The legislature may, in the\ first in- to regulate interstate commerce. It can not be so declared unless the 
stance, prescribe such regulations and fix definitely the tariff of rates incompatibility between the Constitution and the act of Congress is 
and ·charges; or it may lawfully delegate the exercise of such powers clear and sh·ong. tFletcher . 'l'. Peck, 9 Cranch, &7, 128.) In accom
to some administrative board or body of its own- creation. Where the plishing the objects of a power granted to it Congress may employ any 
legislative enactment is silent as to the right of appeal to the courts one or all the modes that are appropriate to the end in view, taking 
they may interfere only when the rates established are confiscatory, fare only tliat no mpde employed is inconsistent with the limitations 
and a statute attempting to deny to them the right to interfere in such of the Constitution." 
cases would be void, at least as to that portion thereof: Where the CONCLUSION. 
rates established. by legislative enactment are other tb~n confiscator:y Applying the principles announced by the courts in the cases above 
the courts are without power to interfere unless .antl';ortty so to do lS referred to, it is manifest that Congress may lawfully authorize the 
expressly conferred on them by law .. But the legi~latly~ b_ranch of the Federal courts to inquh·e into and decide as to the reasonableness or 
~overnment may undoubtedly anthonze them to ~nq:'ure ·mto and de- unreasonableness of all rates fixed by the Interstate Commerce Com-
cide as to the reasonableness of all rates so fixed if It sees fit. mission 

So far as the courts are concerned they are without power to es- · TADLE OF CASES CITED IN THIS · MEMORANDUM. 
tablish a schedule of rates and charges for future observance, and the 
legislative branch of the Government can not lawfully grant to them C. and N. W. R. R. v. Dey, 1 L. R. A., 744 (1888). 
such power or impose on them the duty of fixing rates and charges C., B. and Q. R. R. v. J'ones, 24 L. R. A., 141 (1894). 
in the first instance. It must not be inferred from this, however, that Chicago and M. Rwy. Co. v. Tompkins 176 U. S., 167 (1899). 
the courts are wholly without jurisdiction in the premises. They may Ch~cago, etc., R. R. Co. v . Minnesota, l34 U. S., 413 (1889). 
clearly interfere under the following conditions : Chicago, etc., R. R. Co. v. Wellman. 143 U. S., 339 ( 1891). 

First. Where the legislative branch of the Government has failed to Covington Turnpike Co. v . Sandford, 164 U. S., 578 (1896). 
exercise its right to regulate rates by appropriate statutes, the courts Dow v. Beidelman, 125 U. S., 680 (1887). 
have jurisdiction to determine as to the reasonableness of rates already I. C. C. v . Brimson, 154 U. S., 447 (1893). 
charged, as at common law. I. C. C. v. Railway Co., 167 U. S., 479 (1896). 

Hecond. Where the legislative branch of the Government has exer- L. S. Rwy. Co. v. Smith, 173 U. S., 684 (1898). 
cised its right to regulate rates by statutes, which are silent as to Mnnn v. Illinois, 94 U. S., 113 (1876). 
what, if any, action the courts may take, the courts may interfere where P. and ·A. R. R. Co. v. Florida, 3. L. R. A., 661 (1889). 
such rates a~e confiscatory but may not pass on the reasonableness or Peik v. Chicago, etc., R. R. Co., 94 U. S., 164 (1876). 
unreasonableness of rates which are other than confiscatory. Railroad Commission Cases, llG U. S., 307 ( 18R5). 

Third. Where the legislative branch of the Government has exer- Reagan v . Farmers' Loan and Trust Co., 154 U. S., 362 (1893)". 
~ised its right to regulate rates by means of appropriate legislation, Smyth v. Ames, 169 U. S., 466 ( 1897). 
_-vhich expressly confers on the courts jmisdiction, and authorizes them St. L. and S. F. Rwy. Co. v. Gill, 156 U. S., 649 (1894) • 
.:o inquire and determine as to the reasonableness or unreasonableness State v. Goddard, 49 L. R. A., 662 (1900). . 
of all rates so fixed, the courts may clearly exercise that power, pro- W. U. TeL Co. v . Myatt, Q8 F. R., 335 (1899). 

fid~~~~b~~ ~~"K~~in~h~~1~~tion is so presented that the judicial power Mr. LAMAR of Florida. .Mr. Chairman, I listened to the 
Congress has the undoubted right to provide a means whereby the speech of the distinguished gentleman from Massachusetts [Mr. 

laws which it enacts may be executed and enforced. The case of l\.IcCALL] ith a 0'1'eat deal of pleas and "th h · 
Interstate Commerce Commission v. Brimson (154 u. S., 447, 1893) w t=>~ L ure ~ WI muc surpr1se. 
is conclusive on this point. The line of reasoning and principles an- ills views reflected tile views of the most complete reactionaries 
nounced in that case are, in effect, as follows: in this body and. in this Government against Government regula-

The Constitution extends the judicial power of the United States to tion of railways. Mr. Chairman, it is very easy to see the trend 
f~~~a~~st~ ~~t~ddsf~~~JYa:ai~~lfrlr~~~rh~hvae~ii~~tlf~m.;~fcgrt~~~~if~j and bent of that gentleman's mind. He scarcely speaks with any 
States shall be a party. (Art. 3, sec. 2.) The circuit courts of the more than veiled contempt of what he might term the views of 
United States are capable, under the statutes defining and regulating th 1 Th t h b th f th Id f th b · 
their jurisdiction, of exertin~ such power in cases or controversies of - e peop e. a as een e way o e wor rom e egm-
that character within the llmits prescribed by Congress. (25 Stat., ning. I do not mean to say that that gentleman's sympathies are 
434, ch. 866.) The fundamental inquiry in a case of the kind would not with the masses of the people, but I do say that he has voiced 
be as to whether the proceeding was a " case " or " controversy " on the floor of this House the same sentiment of distrust that 
within the meaning of the Constitution (pp. 468, 469). 

" What is a case or controversy to which, under the Constitution, Alexander Hamilton had of the popular will. It is the same feel~ 
the judicial power of the United States extends? Referring to the ing, 1\Ir. Chairman, that every class, associated by ties of power-
clause of that instrument which extends the judicial power of the f 1 lth · t" d lfi h · t t t t · f United States to all cases in law and equity arising under the Consti- u ' wea y, proscrlp IVe, an se s m eres s, en er am o popu-
tution, the laws of the United States, and treaties made or that shall lar protest against class domination. He is lawyer enough, and 
be made under their authority, this court, speaking by Chief J"nstice good lawyer enough, to know that this Government has con
Marshall, has said : 

.. • This clause enables the judicial Department to receive jurisdic- ferred upon this Congress power to legislate upon this question. 
tion to the full extent of the Constitution, laws, and treaties of the He must know that the Supreme Court of the United States has 
United States when any question respecting them shall assume such passed upon this question so often that the schoolboys of the 
a form that the judicial power is capable of actin~ on it. 'l'hat power 1 d f ·1· 'th •t d · · C 1 th 1 

- is capable of acting only when the subject is submitted to it by a party an are ami tar WI 1 s ecistons. ongress 1as e amp e 
who asserts his rights in the form prescribed by law. It then becomes right to fix the rates of every railroad in the United States, to 
a case, and the Constitution declares that the judicial power shall ex- make everu tariff sheet of railway rates in the Uuited States 
tend to all cases arising under' the Constitution, laws, and treaties of · J ' 
the United States.' (Osborn v. Bank of the United States, 9 Wheat., passenger and freight, if it desired to sit from January to D~ 
738, 819.) And in Murray v. Hoboken Co. (18 How., 272, 284) cember and exercise that power, and that it is only because of 
Mr. Justice Curtis, after observing that Congress can not withdraw convenience that it delegates that power to an intermediate body 
from judicial cognizance any matter which, from its nature, is the lied th I t t t C Co · · 
subject of a snit at the common law or in equity or admiralty, nor, on ca · e n ers a e ommerce mmisswn. 
the other hand, bring under judicial power a matter which, from its Mr. Chairman, that is true. Is it to be conceived that a great 
nature, is not a subject for judicial determination, said: 'At the same Government like this would lodge that great power in this body, 
time there are matters involving public rights which may be presented and then that such power should be contrary to tht>_ fir·st prm· c1·_ 
in such form that the judicial power is capable of acting on them ..and 
which are susceptible of judicial determination, but which Congress pies of right? Why, sir, that position is preposterous, and the 
may or may not bring within the cognizance of the courts of the United gentleman is driven in his argument against this governmental 
States, as it may deem proper.' So, in Smith v . Adams (130 U. S., 1 • f "I h 
173), l\Ir. J"ustice Field, speaking for the court, said that the terms regu atwn o rm ways to t e preposterous charge that the peo-
• cases' and 'controversies' in the Constitution embraced • the claims pie do D,.ot know what they want and are not competent to form 
or contentions of litigants brought before the courts for adjudication their own opinions. I say that the masses of the people, every 
by regular proceedings established for the protection or enforcement of Member in this House that tr·avels on the rat"lu'ays and pays the rights or the prevention, redress, or punishment of wrongs.' " .. 

An attempt on the part of the Interstate Commerce Commission to railway fare, evecy person that ships a pound of goods or a 
enforce a rate which it had prescribed and a denial on the part of a d f b f b h 1 f · k h b t t'· · 
carrier as to the right of the Commission to make such a rate or en- poun ° ee or a us e 0 gram, Tnows as muc a ou ulS 
force it would be a dispute involving rights or claims asserted by the question as does the gentleman from Massachusetts, certainly 
respective parties to it. as much as I do, and the common comprehension of the masses 

"And the power to determine it directly and, as between the parties, f tl 1 t th b d th b · f th b t 
finally, must reside somewhere. It can not be that the General Govern- 0 le peop e as 0 e ur ens ey ear IS one o e es 
ment, with all the powe1· conferred upon it by the people of the United standards in this counh-y as to what is right or wrong. 
States, is helpless in such an emergency and is unable to provide some It is a piece of assumption for any man, no m3tter how 
m~thod, judicial in form and direct in its operation, for the prompt learned or distinguished he may be, to assUllle for a moment 
and conclusive determination of this dispute. 

"As the circuit court is competent under the law by which It was that his constituents are not wiser than he. Something has 
ordalned anti established to take jurisdiction of the parties, and as a been said about the bill of the gentleman from Iowa, that his 
<"ase arises under the Constitution or laws of the United States when bill sougllt to cut down the Interstate Commerce Commission. 
its decision depends upon either, wh~ is not this proceeding judicial Why di"d not the Republi"cans of thi's House mat"ntai'n that in form and instituted for the determmation of distinct issues between 
the par·ties, as defined by formal pleadings, a case or controversy for feature? Because they knew well that if they brought that bill 
judicial cognizance within the meaning of the Constitution? It must in here C\ltting down the Interstate Collllllerce Commission 
be so regarded unless, as is contended, Congress is without power to 
provide any method for enforcing the statute or compelling obedience the common judgment of this Jand would understand that it 
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was a vindictive and proscriptive thrust at a body of men who 
for fifteen or twenty years have been patriotically doing their 
duty, and the Republicans of this body could not father that 
measure and they left it out of their bill. That is the reason 
it was left out Mr. Chairman, the gentleman from Pennsyl-

. vania [Mr. SIBLEY] wants time. Why, of course. )Vhener-er 
a pressing reform is demanded in Congress, then the special 
interests always clamor for time. It is a far cry from W. J. 
Bryan to President Roosevelt . 

It is a long stride from the unlimited free coinage of silver 
to the gold standard, but that is the leap that the honorable 
gentleman from Pennsylvania has taken within the last eight 
years, and yet William J. Bryan lately has declared that Gov
ernment ownership of railroads offers to his mind at this very 
moment apparently the most practical solution of these out
rageous railway abuses, and the very fact that the American 
Congress to-day hesitates to effectually legislate upon the ques
tion is confirmatory proof of the value of Mr. Bryan's opinion. 
The question of governmental ownership is not before this Con
gress. It is not determined. In my opinion it is an academic 
question so far ; but I say the mere fact that when this country 
is rocked from one end to the other upon these outrageous 
abuses .and the American CoDgress hesitates, it is· a direct con
firmation, or at least a proof, as Mr. Bryan states, that this 
·country demands relief, and if it can not be through govern
mental regulations it will take it through governmental owner
ship. But governmental regulation is easy to effectuate. What 
are these railways, Mr. Chairman? How about their owners? 
Every railroad that they own belongs to them by virtue of this 
Government through either a charter from this Congress or of 
the various State legislatures, and this Government that per
mits them to run can strike them down, and under the power 
of eminent domain they could be made subject to the use of 
the American people. They do not hold these great instru
mentaUties of commerc~ by any power of their own. I do not 
concede an assumption like the one advanced by some business 
man in Pennsylvania, who said that he held these vested prop
erties by divine right, and another, almost a billionaire, who 
has made his money out of preferential rates given to the 
Standard Oil Company by the railroads of America, who de
clares that the trusts of this country grow like the American 
Beauty rose, the magnificent bloom of which is made by pluck
ing off all of the smaller ones. Why, of course, there is only 

- one almost billionaire, and that is Mr. Rockefeller. Mr. Chair
man, it comes home to this Congress again, Shall we regulate 
these railroad abuses? Now, sir, we have two measures here 
to do it One is the Esch-Townsend bill, which is good as far 
as it goes, but does not go far enough. The other bill, the Demo
cratic minority substitute, the Davey bill, is good as far as it 
goes, but it does not go far enough. I do not know which I 
object to most, the insufficient Davey bill or the " miseffici
ency,'' if I may use the term, of the Townsend-Esch bill. 

Now, Mr. Chairman, there is one bill not before this House; 
I wish it were. I believe if that bill were here, and this ques
tion could be stripped of anything like Democrats or Repub
licans, if we could do away with any fear of any partisan oppor
tunity, and this question could be threshed out to the last analy
sis, and this Congress determine to give every practical remedy 
for these practical railroad abuses, the bill introduced into this 
House which has been pendiJlg before the Committee on Inter
state Commerce for nearly one year, reported favorably to this 
body, so far as we can get it before this body, by Mr. SHACKLE
l'ORD and myself, introduced by the distinguished gentleman 
from New York [Mr. !IE.A.RsT]-if that bill could be fairly de
bated and fairly voted upon, without caucus dictation or caucus 
suggestion, it would receive the support of four-fifths of the 
membership of this House. [Applause.] 

It is the only complete practical remedy for everyday prac
tical railway abuses that is now pendiJlg before this Congress. 

Now, 1\Ir. Chairman, this railway question is not so difficult 
of ascertainment The railroads would have you believe it, of 
course, because everything in life that is mysterious acquires a 
certain amount of power and a certain amount of imposition. 
Nearly every railroad traffic manager who has testified in past 
years admits, and the common sense of this House knows it, 
that they have no scientific basis for making rates. The whole 
stn1ggle with them is to make the traffic of the country bear as 
much as it will bear without crushing it, without killing their 
own trade, and the balance of it lies in a hostile clash between 
traffic managements for the business of the country. And out 
of those two things grow these outrageous abuses. · 

Now, sir, what shall this law be? It should be a practical 
remedy for every-day practical railway abuses. In the first 
place this Esch-Townsend bill provides for substituting a rea
sonable rate in lieu of an unreasonable rate. _so does the 
Davey bill; so does the Hearst bill.. The Esch-Townsend bill 

creates a special court; so does .the Hearst bill ; the Davey bill 
does not The Davey bill cuts off anything like trying the case 
upon any other record than that made by the Commission. So 
does the Hearst bill, and the Esch-Townsend bill does not. 
Now, I say, Mr. Chairman, that there are two cardinal features 
in this remedial legislation, to give first the legislative power 
.to revise and fix reasonable rates to the Interstate Commerce 
Commission, and . then there should be an expeditious remedy 
for trying these cases. The present remedy in trying these 
Commission cases amounts to a denial of justice. What good 
does it do a shipper, or a producer, or a consumer who is imposed 
upon to have a remedy if he is worn out by interminable ap- · 
peals to the Supreme Court of the United States? There should 
be a finality of litigation. 

The Hearst bill provides for an appeal from the Interstate 
Commerce Commission to the interstate commerce court, aDd 
I say that when that court shall determine against ·a railroad 
as to a reasonable rate that should be an end of it. Why? 
Because the Supreme Court of the United States vests the rate
making power to be vested in the Interstate Commerce Com· 
missioners with so much sanctity that they will not overthrow 
those rates so made by them except as they are clearly unrea
sonable and clearly unjust The courts will pay that · defer
ence to a rule or order made by the Interstate Commerce Com
mission that the judicial branch of this Government would pay 
to that same order or rate made by this House of Congress. 
That is the first rule .of construction. Therefore, when the 
Hearst bill allows this appeal from the order of the Interstate 
Commerce Commission to the interstate commerce court, and 
that court, upon a careful hearing and findiJlg, affirms the judg
ment of the Commission as to the reasonableness of a rate or 
rates, that should be a finality of litigation upon that point 

But the Hearst bill goes further, and says that if a constitu· 
tional principle is involved, then the interstate commerce 
court can allow the appeal, or if it does not, the Supreme 
Court of the United States can issue a writ of certiorari and 
bring that case up for determination. And that is proper. 
But this double appeal allowed by the Esch-Townsend bill, Mr. 
Chairman, upon the reasonableness of a rate is like " making 
a promise to the ear and breaking it to the hope," promising 
the litigant a right and denying him a remedy until he is worn 
to a frazzle. It makes no difference if that expense is put 
upon the Government, aDd the Attorney-General or the district 
attorneys are permitted to carry it on. Still there is intermin
able delay under the burdensome machinery that now bears 
down all litigation in this country, and that is one of the vices 
of the Esch-Townsend bill. 

Now, Mr. Chairman, the Republican President has gone 
further than the Democrats of this body in Ws recommenda
tions, and I am sorry to say so. The RepublicaD President 
has gone further than the Republicans of this body, and I am 
glad to see it. I am always delighted to see a Republican 
President ahead of his party. 

Mr. JAMES. Will the gentlemaD allow me to ask him a 
question? 

Mr. LAJ\fAR of Florida. Certainly. 
1\Ir. JAMES. Has the Republican President gone any fur

ther than the Democratic platform of 1896, 1900, and 1904? 
Mr. LAMAR of Florida. No, sir; he has not gone as far. 
1\!r. JAMES. Is he not following the lead of the Democratic 

party in advocacy of this rate proposition? 
Mr. LAMAR of Florida. He is doing his level best to do it. 

[Laughter and applause.] Mr. Chairman, that has been in the 
Democratic platform and was urged by Mr. Bryan eight years 
ago, and has been in the platforms of 1896 and of 1900 and of 
1904, and I defy the most expert Republican upon that side to 
point to a line in his national platform upon this question. 

Mr. GAINES of Tennessee. And we have demanded it in 
Congress, too. 

Mr. LAMAR of Florida. Certainly. I defy them to point to 
a line that they have voted for the correction of these abuses. 
But, sir, with all the difference of opinion I have with the 
President on some subjects-and there is an inseparable gulf 
that separates us as to some questions-! fully accord · him 
great praise for having done what he has, and I welcome him to 
the doctrines of the Democracy, and say that this House as at 
present constituted would be sitting here without action for many 
years to come if he had not thrown this railway-rate question, 
like a bombshell, into the halls of Congress. I will give him that 
credit. 

Mr. GAINES of Tennessee. McKinley did not do it 
Mr. LAMAR of Florida. Now, Mr. Chairman, why did not 

the Republicans of this House go as far as their own Pre ident? 
The President laid down in his mes age that these private-car 
lines were an outrageous, gross tax upon the industries o! the 
people and ought to be corrected. He said that these terminal-
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b·a{.-k nn.d side-track systems should be legislated out ot exist missi:o:n should compel these lines of 1·ru.1wa.y to furnish cars to 
ence. This Republican bill bas not got a word to say about it, the peoJ)le· on their Jines. Wby, ~11:. Speaker, he spoke as if 
uor has the DaT"ey bill. The Hearst bill covers both of these . that was some i»defensible and outl·rrgeous attemL}t to perpe
points absolutely, but to prevent all shadow of uoubt, Mr.. trate a. fraud upon the rights of the railway. 
SHACKI..El'ORD and myself took the liberty of· adding two amend- I say that unintentionally the I>est friends that the railroads: 
ments expres ly in terms covering these two i:de-nticaJ iniquities wantonly Violating the laws of the: land haT"e in this body are 
and providing for their suppression. Now, wby did not the my honest friend from Alabama [Mr. RICHARDSON] and gentle
Eseh-Townsend bill include this! I will tell you. Mr. Cha.i.r- men who supeTfici.ally think as he does. Why'! That clause 
man, the gentleman from Michigan [Mr. TowNsEND} said upon in the Hearst bill was put in there to cure the evil growing out 
the floor of this Hou e that th-e Esch-Townsend bill was a: com- of the facts: disclosed in Mr. HEARST'& suit ag::tinst the coal 
promise. So it is. You can n·ot keep corporate influence ont of trust. It there appeared that the coal-carrying roads, who
any polllicaJ party-Republican, Democratic, Prohibitionist,. own the- raili·oads,. who own the mines in Pennsylvania, who 
Populist-if you organize them from now unti] the day o-f judg- own 00 per cent o-f the unmined ·anthracite coal in that State, 
meut. It may oe in one party more· than anothe1·, but it wilt who o·wn all the means of transportation except over two rail
insert itself into every political party some. But wher he sam roads~ wliD have complete power to put up and put d{)wn the 
that, Mr. Chairman, I firmly believe-! cha:rge no had faith price of co-al whenever they plea.Be--'their own freight agent, 
upon the gentleman or upon his side of the Cha.mber-tha.t this- the freight agent of the Reading Railroad, testified that when
corporate influence impressed itself so upon the minds, upon the eve£ they s:aw fit they eamceled tl1eir tariffs: and cut off the sup
individuality, upon the sentiment, and -apon the consciousness ply of cars and stopped running them. Just us soon as the: coal 
of those· gentlemen that they do not make this bill go- as far in · trust got the markets of New Y()rk loaded up with the-ir coal 
remedial legislation as the situation demands. · they cut off. the supply of cars:~ and there is nO' law to. prevent 

Why a double appeal r Why this interminable litigati()n ?· it,. because th~ present statute says· that action can be taken 
Why not put into their bill that when tbe orders of the· Gommis- · only when t.b:ey give umlue preference in furnishing ears. And 
sion are violated deliberately, that the court can either fine: or how can t.bey g;i-vf!' me undue preference· o-ver you when they, 
imprison? The Hearst bill does that Why~ what do these peo- give neither one of us any cars?. 'rhere is tbe fraud in it; 
pie who make up a great corporation and a. great trust care there is the outrage in it; there is: the- wrong in it. Just as· 
about a fine of ten or twenty thousand dollars after: a civil soon as the market supply .in New York begins to sag, then they 
judgment is obtained? But you have got to convict the corpora- put on iliese tari1l' rates again, and away go the: ears of these 
tion before you do even that. Who would want to. unreasonably six cons:olidated companies, bearing their ()Wn coal to tbe: mar
imprison a citizen of this country? WhO: would care to take a ket:; of the world. Just the: mo-ment that they get that market 
man of high standing and wealth and unnecessarily degrade- filled up and just abotrt the tp:ne the imlependent operat()r finds' 
him? But why not put in this legislation direct notice to these that cars are running again and begins to· make application for 
men that they are not so hig]) or so rich or so powe:rful or so caF , th-ey cut off tbeir tariff schedules and stop furnishing cars. 
high in their social influences that they are above the Jaws of That clause was L}Ui there by somebody who is:· a good judge of 
the land? Wby not wriie it into this legislation that if they what is going on in. this country, and it was put there to cure 
willfuiJy violate these Jaws that a court can fin-e or imprison as directr urunitigat~ atrocious evilS'y one· of the most outrageous 
it sees fit? · and cruel forms. of discrimination practiced in favor of one 

Why not hold this rod, this whip, if you call it that,. over the shipper-and that shipper themselves, and they a complete 
heads of the violators of the law, whether they be big ()r whether monopoly, owning nearly all the· coal fields and nearly all the 
they be little? Then, sir, you would see a situation in this: means of transportation. Yet my friend from Alabama [Mr. 
country similar to that which has been exhib-ited in England, RICHARDSON], without thinking of this, without studying this 
where they do not pay much attention to the question whether bill, without looking up the defects in the present law, damns 
violators: cf the law are big or whether they are: little. When the Hearst bill on the floor of this: Hotise and challenges it for 
Whitaker Wright put out his false prospectuses to the· British fair dealing; because, he said, it had that provision in it.. 
peop-le and outrageously fooled and swindled them, what did the That provision: was put there· by somebody who knew th~ facts: 
English Government do! It arraigned him in. court,. tried him growing out of the litigation that arose against carrying on this 
like a common felon, convicted him, and in order to escape the monopoly in Pennsylvania. Why, :M1· •. Chairman, the sins of the 
penitentiary he suicided in the court room. It is the willful and railroads in America are enormous.. They bnilt up the- trusts,. 
repeated violator of the law that imprisonment should be in- and I cite to you,. if you d(} not believe Democratic testimo:ny
flicted upon. sometimes you find Democrats that will not believe a Republl-

1 aim my remarks ut. no railroad man. Mr. ·Cbairma.n, I have can, and sometimes you find, L}OSsibly, a Republican that will 
some good friends among these railroad gentlemen. Some of my not believe a Democrat [laughter]-but if you won~t take the 
relatives are engaged in railroadirig, o-wn stocks and bonds, and word of one on this _side of the House, remember what the la
are actively engaged in the management of thos:e corporations. mented and distinguished Senator from Massachusetts said-

! would not reflec1: upon . them,. and I have no reflection to that the trusts of this country. in addition to doing half a dozen 
make upon any of those distinguished gentlemen in the land~ otlu~r- things that he charged against them, were corrupting the 
many .of whom I honor for their hlgb social position, their · officials of the country and IegislatorB~ 
great character, their great minds, and their great abilities.· If Ur. HEARST should publish a similar statement fn the New 
I freely concede it, and l make ·no insinuations,. no indirect York Journal to-morrow morning,. he would be denounced as a 
eharge, nothing that will refteet upon any railroad man of' this 

1 

socialist or an anarchist. 
country. I merely say, write into the Jaws of the land that Mr. GAINES of' Tennessee. Will th-e gentleman allow me an 
nnybody holding these vast instrumentalities for good and evil inten-uption? 
who shall willfully trample npon tbe rights of the people of llr. L...UIAR of Florida~ I will 
the land: shall suffer p1Dlishment by imprisonment as well as :Mr, GAINES of Tennessee. In the recent bee:f-trust case Jus-
fine. That is all I say and the Esch-Townsend bill is deficient tice Holmes stated that he sees no 17ea.SOn under existing law 
in that. while· the Hearst bill contains: that alternative,. so that why the railroads can not permit private parties to-furnish these 
wherever a violator of the law has broken it wiilfu1Jy the court private cars that the gentleman. has alluded to. He does not see 
can apply the imprisonment feature. Wbat judge, unless he anything unlawful in it. In other words, there is no Jaw against 
was a lunatic or an absurd fQOI1 would think of taking any man it. 'This is what he says: 
of higb standing and good chru·aeter and subjecting him, upon The aets charged in the tenth section, apart trom the combiiUltion 
a mere whim or for an accidental violation of the law, to the and the intent, may, perhaps, not necessarily be unlawful, except tor the 
imprisonment feature? Never!. adjective which proclaims them so. At least we may assume, for pur-

But' 1H·-. Chairman, if that man,. be be big-.:.. 0 .,.. low. w.;Jl!ully poses of decision. that they are not unlawful. The defendants. severally 
.1u.L u .. , ... lawfully may obtain less than the regular rates: far- transportation if the 

T"iolates the laws of the land~ willfully does what the Presi- circumstances a1·e not substantially similar to those for which the regu-
d t Of t he United States says is '"rron" what these tw 1·~ 1 lar Yates- are fixed. (Act of Feb. 4, 1887, cfiap. 104, see. 2, 24 Stat, en ,. e. r 0 po I.:u..ea 379.) It may be that"the regular rates are fixed for carriage in cars 
parties ougllt to say is wrong, why not make him amenable to furnished by the railroad companies, and that the defendants furnish 
a criminal statute, if he hns willfully and wantonly done it their o·wn ears and Mher necessities of transportation. We see nothing 
and repeated it? Why not make bim rnble to the criminal to hinder them from combining to that end. 
feature of this statute as well as subject the corporation to u We see nothing-
fine? The Hearst bill accomplishes that. Says th-e court-

1\Ir. Chairman, I was astonished and amazed at the declru.-a- I to hinder them from eomblnlng to that end. 
tion of my friend the gentleman from Alabama [Mr. RICHARD- As I understand it~ that "private cars n ean be used undel· the 
s-oNJ, who is not here now, when he said that the worst feature present law. 
of the Hearst bill, and that which he objected to more than any Mr. LAMAR of Florida. Yes. No-w, Mr. Chairman, I do not 
other, was that it provided that the Interstate Commerce Com- r mean to arraign the railroads, but I do not intend to submit 
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passively under the arraignment of gentlemen who want no leg
islation, who denounce it as socialistic, as leading to Govern
ment control, while, on the other hand, I want to speak upon 
what I belieye to be the outrages of the railroads of this coun
try. What are they? They built up two-thirds of the trusts 
of this country by giving preferential rates over independent 
operators. They have not only made millions, but they have 
crushed out the independent operators of the country. They 
have risen to great heights of wealth over the prostrate forms of 
their fellow-citizens, and without remorse, because they have 
opposed this legislation to-day. They have, by private cars and 
exclusive contracts, built up the beef trust of this country. l\Ir. 
Chairman, it has raised the price of meat to every household in 
the land, which the Attorney-General of the United States has 
lately denounced and which the Supreme Court in a late opinion 
has confirmed that denouncement and have held them up as 
willful violators. 

I do not wonder. Mr. Chairman, that the Pennsylvania dele
gation threatened ·to bolt on this Esch-Townsend bill. I say 
that with the greatest respect for the Re.r.resentatives of that 
great State, but in that rock-ribbed, tartff-fed State, in that 
State traversed by these great and powerful corporations, I do 
not wonder that their influence and voice is potential. 

In the disclosure l\lr. HEARST made in his arraignment before 
the Interstate Commerce Commission of this trust, the evidence 
came out that the coal-carrying railroads have driven out the 
independent operators, by ownership or by contracts, for 90 per. 
cent of all the unmined anthracite coal in that ~tate. They 
own all the means of transportation, with two exceptions, to the 
seaboard, and under the tremendously high rate of $1.55 a ton 
they have driven the independent operators out of business and 
have an exclusive monopoly. · 

What does that mean, 1\fr. Chairman? You will understand 
it when I say that for the last five years they have raised the 
price of domestic-size coal $1.14 higher than it was four or 
five years ago. You will understand it when I say that they 
have mined 60,000,000 tons of coal yearly, and you will un
derstand it better still when I say that 60 per cent of that 
is of the domestic size. These flagrant abuses ha-ve made the 
" coal barons " multimillionaires. 

It is against these powers for combination and coercion that 
this legislation is aimed. To bring in a bill here tilat is im
potent, that is lame, one legged, is a disappointment, l\Ir. 
Chairman, to the American people. And yet gentlemen will 
arraign men who speak of these iniquities as enemies almost 
approaching profanation of divinity. 

I submitted, l\Ir. Chairman, in my speech last week, when 
I had the honor to address the House, some statistics from the 
Interstate Commerce Commission, from Professor Parsons, in 
Boston, from Poor's railway :figures, from the decisions of the 
Supreme Court of the United States that 25 or 50 per cent 
of the wealth and capitalization of these great railroads was 
inflated. 

Now, if capitalization has nothing to do with the earnings, 
why not undercapitalize as well as overcapitalize? Why not 
put out bonds and stocks if it cost $25,000 a mile to build and 
equip a railroad as if it cost $15,000 a mile 7 Why not, if it 
cost $100,000 a mile, put them out as if it cost $60,000 a mile 7 
It is because when you overcapitalize you expect to raise the 
price of the stock and bonds in · the markets of the world by 
the earnings, and those are drawn out of railway rate (!barges, 
and those railway tariff charges are put there for making earn
ings, and the stock and bonds are swelled in value to make a 
profit for this overcapitalization. . 

That is the whole of it, and yet the gentleman from Minne
sota [Mr. STEYENS] gave a peculiar reason why this Each
Townsend bill would not accomplish all its Republican advo
cates hoped for it. Why? Because, said he, many of the rates 
are too low, and the balance of them are about reasonable. 
Mr. Chairman, does that conform to the opinion of the expert, 
M:r. Prouty, the member of the Interstate Commerce Commis
sion 7 Does he not testify, and is it not shown in his testimony 
set out in the remarks which I had the honor to submit here 
a few days ago, that railway rates are not falling, but increas
ing-that rates are still rising? And how does he define an 
excessive freight rate? As something that touches everything 
that every man in this land eats and wears. It is a tax that 
goes with you from the cradle to the grave, one of the most 
onerous, insidious, and blasting taxes, from the simple fact 
that it is almost insensible. You scarcely know when you pay 
it. You feel it in the price of every article, but you do not 
know where that increased price comes from. Part of it is from 
the increased freight and passenger rates put on by the rail
rott~s of this country. Yet gentlemen will denounce the ad-

vocates of this necessary remedial legislation as men who seek 
to overthrow vested rights. Mr. Chairman, I still adhere to 
the definition I made a few days ago, witb,out reflecting upon 
the motives of any man; I still adhere to that definition, and I 
announce it again. I define the conservatives in this country 
who are discussing this raihyay-rate question to be those great 
railway presidents who, by virtue of high salaries and part 
ownership in the properties of these railroads, are not disin
terested witnesses on this question. 

I name the eminent railway lawyers of this countiy, who 
draw great salaries, and whose voices raised in protest against 
this legislation are the voices of their employers. I name you a 
third class, viz, the newspapers of this country, whose stock is 
largely owned by railroad magnates and trusts and allied inter
ests, and whose editorials reflect nothing but the voice of their 
employers. The other class is composed of public men who will 
not study this question, who will not go to the bottom of it, and 
who look upon it with the prejudice of their environments, sur
rounded by their friends and by these enormous interests. Their 
views partake of the nature of those who put them out. Yet, 
without examining this car question in the Hearst bill, he de
nounced that bill in this House as unjust, when that bill sought 
to correct one of the most flagrant abuses now existing in rail~ 
way circles in this country. . .. •md I say that is a confirmation of 
my charge that public men have not studied the question. 

_Mr. SULLIVAN of Massachusetts. Mr. Chairman, I would 
ask the gentleman if he is referring now again to the so-called 
" Hearst bill? " 

Mr. LAMAR of Florida. Yes. 
Mr. SULLIV A..~ of Massachusetts. I would like to ask the 

gentleman how anyone could read the bill when for the last 
few days it was impossible to procure a copy of it? 
, Mr. LAMAR of Florida. I can not understand that, Mr. Chair
man. I have had a copy and I supposed everybody else bad one. 
That is not my fault, and the bill has been on file. There are 
only two amendments to it. The bill has been on file since the 
13th of March, 1904. 

1\fr. HUGHES of New Jersey. I would suggest to the gentle
man that that may be explained by the popularity of the bill 
throughout the country and the demand for it. 

1\Ir. L.A.l\IAR of Florida. It may be as the gentleman sug
gests, that the demand was so great, but I understand that it 
is in the report. It has been on file in the document room. 

1\fr. WILLIAMS of Mississippi. Mr. Chairman, it would be 
right interesting to tell where the demand came from. It would 
be interesting to go to the document room and try to find out 
who got them. 

Mr. SULLIVAN of Massachusetts. I will inform the gen
tleman from Florida [Mr. LAMAR] that I was exceedingly anx
ious to peruse the terms of this perfect piece of legislation, and 
I went to the document room several days ago and was unable 
lo find a copy. 

Mr. LAl\fAR of Florida. If tile gentleman will do me the 
slight honor, I will offer him one now. 

1\Ir. SULI.IVAN of Massachusetts. It is too late now, as the 
gentleman admits ; but I will say further that I have not had as 
yet the benefit of a lucid explanation of its terms, eyen by its 
advocates on the floor of this House. 

. :Mr. LAMAR of Florida. Mr. Chairman, I can not furnish the 
elucidation of the bill and furnish to the gentleman the compre
hension of it also. I will say this, Mr. Chairman, that with two 
exceptions tile bill brought in by the gentleman from Missouri 
[Mr. SHACKLEFORD] and myself is the identical Hearst bill that 
was introduced into this House nearly one year ago-nearly one 
year ago, I repeat-with the exception of two clauses, and 
they are merely put there to cover beyond any cavil the private
car-line abuse and the terminal abuses. The Hearst bill really 
provided against these two evils. Why, the gentleman has had 
the amplest opportunity, and the mere fact that he had never 
taken the occasion to go to the room of the Interstate Commerce 
Committee or to the files of . the House to inform himself on a 
piece of proposed legislation which has been pending for one 
year is another proof postive that he has not studied this ques
tion and has not given to it a particle of attention. 

Mr. SULLIVAN of Massachusetts. Mr. Chairman-
The CHAIRMAN. Does the gentleman yield? 
Mr. LAl\fAR of Florida. I have such a limited time--
1\Ir. SULLIVAN ofel\Iassachusetts. Following out the gentle-

man's suggestion--
The CHAIRMAN. Does the gentleman from Florida yield? 
Mr. LAMAR of Florida. I yield. 
Mr. SULLIVAN of Massachusetts. I would say oue year ago 

I was virtually ignorant of the .name of the distinO'uislled author 
of this bill, and although a year has passed the gentleman has 
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not taken an opportunity to explain his own bill .on the floor of 
this House, which I, as one Member, would have welcomed. 
[Applause.] · 

l\Ir. LAMAR of Florida. 'Vel1, Mr. Chairman, I will say that 
if l\Ir. HEARsT were here he would be gallant enough to say that 
not to know the gentleman from 1\Iassacbusetts would argue 
himself unlmown. But still the gentleman bas bad the amplest 
opportunity. 'l'bat bill has been on the files nearly a year. It 
touches a great subject. It is drawn with the utmost -skill, with 
a complete knowledge of practical railroad n.huses .and how to 
meet them-how to effectually put .a stop to them. I have not 
sought to go into the minute details of the Hearst bil1, for my 
hour would not permit it. I sought to draw the attention of this 
House to the manner i:n which it provides in its terms as against 
those contained in the Townsend bill for the suppression of rail
way-rate abuses. 

It seeks to put an end to these private terminal fees and the 
private-car lines. It confers upon the Interstate Commerce 
Commission the .POwer which the Presi~ent recommends and 
which is not contained in the Esch-Townsend bill or in the 
Davey bill, -viz, that upon connecting rail 'lllld river routes it 
shall be in the power of the Interstate Commerce Commission 
to tix the rate. And why? What benefit is it to the grain 
shipper to have his wheat drawn up to the margin of the Great 
Lakes ·at -a reasonable rate and then have the boat confiscate it 
between there and th~ seaport? That happens under these great 
grain shipments in the Northwest, where the railways and the 
boats are operated not in common. That is what the Republican 
President advised you to do. It is not in the Esch-Townsend 
bill or the Davey bill, but it is in the Hearst biU. · 

Mr. WILLIAMS of,.l\lississippi. Mr. Chairman, will the gen
tleman yield for a question? 

Mr. LAMAR of Florida. Yes. 
Mr. WILLIAMS of 1\Iissi~ippi. The gentleman, I believe, is 

a member of the Interstate and Foreign Commerce Committee? 
Mr. LAMAR of Florida. Yes. 
1\!r. WILLIAMS of Mississippi. The gentleman has been at

tending the conferences o-f the minority members of that com
mittee during .last s-ession and this, several of them, bas he not? 

Mr. LAMAR of .Florida. I have. 
Mr. WILLIAMS of Mississippi. Did he ever at any '<>f these 

conferences at any time propose to put in the legislation which 
he is now advocating as to private cars upon the hills we were 
considering in any of its conferences? 
• l\Ir. LAMAR of Florida. Upon the bill? 

Mr. WILLIAMS of Mississippi. Yes. 
1\Ir. LAMAR of Florida. -Mr. Chairman, I will say this in 

answer to that. I will be very frank. I wanted to wait until 
the very last minute before I determined my ultimate views 
and then to come into this House and stand intelligently upon 
this great question. 

1\Ir. WILLIAMS of Mississippi. But the gentleman will ap
preciate--

Mr. LAMAR of Florida. I will answer--
1\Ir. WILLIAl\IS of Mississippi. But the gentleman is not 

answering. My question is this, Did-be at any time or did any 
other member of the minority upon that committee at any time 
to his knowledge at any conference held by them at the last 
session or this-

Mr. LAMAR of Florida. No. 
Mr. WILLIAMS of Mississippi. Propose to put private car 

lines upon the bill they were considering and molding to be 
presented in this House? 

Mr. LAMAR ot Florida. No. I approved of the Democratic 
caucus· on the Davey bill as to the provisions included, but they 
did not go far enough. I did not approve ot it if it limited 
my views to the Davey bill. I sa.y that I believe that my dis
tinguished leader intended and did accomplish that much and 
did a patriotic thing in doing it. He wanted to signify at an 
early date to the country that he is willing to put into legisla
tion in this House the cardinal features of rate making and rate 
revising. That is what the gentleman from Mississippi [Mr. 
WILLIAMS] intended, and I was behind him and with him and 
followed him, and I believe it wa:~ a good move to that extent. 

I felt that the Davey bill was too inadequate, however, to 
meet fully my views or 111y approval. I could not go· back to 
my State, that has suffered so much under these excessive inter
state railroad rates, and justify my position in so Umited a 
declaration of remedy as is contained in the Davey bill. I have 
no attack upon the Davey bill to make. · - · 

On a question of such great magnitude with my own -people., 
people who n:re educated upon this question ·of railway abuses 
and railroad rates, I could not go back to them and justify my 
position upon so limlted a series of remedies as was contained in 
the Davey bill. The purposes for which it was introduced I 
indorse heartily. 

1\fr. Chairman, kindly inform me .how much time I have re
maining. 

The CHAIRMAN. ·The .gentleman from Florida [Mr. LAMAR_] 
has fifteen minutes. 

Mr. J-Al\IES rose. 
The CHAIRMAN. Does the gentleman from Florida [Mr. 

LAM:~] yield to the gentleman from Kentucky [Mr. JAMES]? 
l\Ir. LAl\1A.R -of Florida. Certainly. 
l\Ir. JAl\IES. Was there an effort made when this bill was 

under :consideration before the Interstate and Foreign. Com
merce Committee to place in the clause for violation of it the 
imprisonment penalty? 

Mr. LA.l\I.AR of Florida. I will say this, that the Bearst bill 
has that proviso, and I will say this-and I will violate no eonfi
dence, I think, when I say lt-that Mr. SHACKLEFORD and my
self-we were all Democrats 'in there together-wanted to substi
tute the Bearst bill for the Davey blll. Four did not want it 
done and two of us did. We were very much in the minority. 
We are in here without a bill that can be considered by this 
Ilouse. . 

Mr. JAMES. l am referring to the original action of the 
committee. Was an ·effort made there by the minority of the 
committee to force the Townsend bill to carry with it an im
prisonment penalty for violation of the law? 

Mr. LAMAR 'Of Flonda. Nothing at an, except this: 1\Ir. 
SHACKLEFORD and myself wanted to come in with a. second mi~ . 
minority report, with division 'Of time, so that our bill-the 
Hearst bill-could be offered ·as a substitute for the Davey bill 
and th-e Esch-Townsend bill, and the gentlemen of the minority 
would not let us do it under the rule. They just quietly sat 
down on our minority of two, Mr. SHACKLEFORD and myself, and 
we are here without a bill. All we can do is to talk about it. 

1\fr. DAVEY of Louisiana. .As I understand the question of 
the gentleman from KentuCky, be asks the gentleman from 
Florida if there was any effort made to amend the Esch-Town
send bill now before the House. Is that your question? 

Mr. J .AMES. By placing in the bill the penalty of imprison-· 
ment for a violation of the law. 

Mr. LAMAR of Florida. I do not think so. I do not recollect 
it except as we offered to substitute t~e Hearst_ bill. . . 

Mr. JAMES. That carried the imprisonment feature With It. 
1 asked the question because I am in accord with you in be
lieving that there should be an imprisonment penalty. 

Mr. LAMAR of Flori-da. I do not think there was. 
Now, Mr. Chairman, I am through, with the exception of a 

few words. 
Upon the question of Government ownership I have not 

formed any opinion. It is not before the country. It may 
never reach us. It may never reach the shape of n tangible 
public question for settlement. But I will say this: That if I 
bad to endure forever the abuse of the t•ailway systems of 
this country, making too much interest on their stocks and 
bonds without putting enough of their money upon betterments, 
upon better cars, upon safer bridges, upon better platforms, 
upon everything which would prevent such an appalling loss 
of life and list -of railway accidents that ihe reports of them 
read like a report of the casualties at Port Arthur .; if we had 
to endure these high freight rates forever and the conseque:q_~ 
crushing burden upon the resources of this country, and could 
never get relief by Government regulation, then certainly it 
could not be worse under Government ownership, and it might 
be better. I think that the allied railroad interests had better 
join in with this movement for fair regulation. Let them come 
in with the ·people and get in as copartners in the business of 
this country, and share the burdens and prosperity of the coun
try, and not inflict, through these. devices, these extraordinary 
losses upon the public. If they will, let them place themselves 
in -the front and assist in this movement, or they will be up 
against a movement for Government ownership which they can 
not control, and when they reach the point where they say they 
wm yield, then the other side may say they have not any point 
to concede. Mr. Chairman, if I have any time, I desire to re
serve it' so that I may yield it to other gentlemen who desire to 
to concede. _ 

Mr. Chairman, if I bave any time, I desire to reserve it so 
that I may yield it to other gentlemen who desire to speak. 

The CHAIRMAN. The gentleman has eleven minutes re
maining. The gentleman reserves his time. 

Mr. HEPBURN. .Mr. Chairman I yield fifteen minutes to the 
gentleman from Iowa. 

Mr. SMITH of Iowa. Mr. Chairman, t would content myself 
with simply voting for the bill as reported by the Committee on 
lnterstate and Foreign Commerce but that I wish to assign 
two specific reasons why I think it ought to be enacted. I be
lieve the first section Of this bill does authoriz.e the Interstate 
Commerce Commission to promulgate regulations in specm-c 
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cases controlling the so-called "switch-track and terminal fa
cility evil," and also controlling the private-car evil. It appears 
that the Committee on Interstate and Foreign Commerce has 
these evils under specific consideration; but that committee has 
not yet been able to evoh·e such specific legislation as, in the 
judglllent of the committee, will meet these difficulties .. 

In the closing hours of this session legislation which has not 
yet been evolved upon that subject can not hope to be enacted 
into law. Here is an opportunity, then, until such time as Con
.gress can wisely and intelligently act so as to govern and con
trol these evils directly, to confer upon the Interstate Com
merce Commission the power to mal>:e such regulations as will 
abate or do away with these causes of complaint. It seems 
to me manifest that in the situation that is now before us the 
wisest thing is not to try to pass l:1ws directly upon the subject 
of the private-car evil and the evils of rebates in the form of 
allowances for switch-track and terminal facilities, but to turn 
over to the Interstate Commerce Commission the power to reach 
these evils through the railroads that are already under their 
control by the existing law and will be further under their con
trol by this law. While I would personally be glad to see the 
private-car lines directly under the control of the Interstate 
Commerce Commission, if they can not be placed there imme
diately and we can immediately provide that the Interstate 
Commerce Commission shall have power to establish regulations 
as to what shall be allowed for the use of these cars and for 
the use of terminal tracks, then we have largely solved that 

, difficulty by reaching the railroads rather than by putting those 
institutions under the charge of the Interstate Commerce Com
mi sion. 

So we will have effected the reform sought, even though the 
legislation may not yet be fully perfected by which we would 
have put these other institutions under the charge of the Inter
state Commerce Commission. I can not see for myself why we 
can not conh·ol the e evils as well by regulations upon the rail
roads as we can by regulations upon the private-car lines, and 
regulations with reference to the owners of switch and terminal 
facilities. 

Mr. U~ DERWOOD. Mr. Chairman, will the gentleman from 
Iowa allow me to ask him a question? 

1\Ir .. SMITH of Iowa. Certainly. 
1\Ir. UNDERWOOD. When the party in power passed the 

Elkins bill, known as the " antirebate law," they provided that 
it should not apply to private cars; and because, as I under
stand the law, the rebate did not apply to private cars under the 
power given in this bill, the Interstate Commerce Commission 
will have no power to prevent them from getting rebates, unless 
we legislate it into this bill. 

1\fr. SMITH of Iowa. I can not agree with the gentleman 
from Alabama as to the true construction of the first section of 
this bill. It is true, as I understand it, that before this evil of 
the private-car line and the private switch and terminal track 
system was brought to our attention we passed the Elkins Jaw, 
and these matters were not covered by it because we were not 
then fully advised of the evil.. 

Mr. UNDERWOOD. But the Elkins law does not apply to 
private cars. 

1\Ir. SMITH of Iowa. But this later law will provide that 
if upon complaint the Interstate Commerce Commission finds 
that any regulation or practice is discriminatory it may for
bid the further continuance of that regulation or practice and 
prescribe what regulation or practice shall prevail in the 
future. 

This bill expressly provides that if any regulation or prac
tice be discriminatory it may be forbidden, and the Interstate 
Commerce Commission may prescribe the regulation or prac
tice that is to prevail in the future. 

But it is not specially with reference to this subject that I 
rise, Mr. Chairman. A respectable body of business men in 
the State from which I come, the Manufacturers' Association, 
have expressly declared against a central court. I believe 
that they are mistaken, and I want to tell you why. 

Under the old law suit had to be brought on behalf of the 
Int~r tate Commerce Commission to put its orders into effect. 
The Government of the United States had the selection of the 
court in whiGh that suit should be brought. _ 

But it is the desire of the people that these rates shall be made 
obligatory upon the railroad companies until they have been set 
aside by the courts. And so, under the nroposed legislation pro
ceedings are to be instituted, not by the Government but by the 
railroad company. And as soon as the law is thus changed, if 
no other change be made, you provide-and that is the effect of 
the Davey bill-that the railroad company shall have the right 
to select the Federal court in which it will institute its proceed
ings. Under existing law the circuit court of the United States 
sits wherever the district court is in session, and every district 

judge exercises circuit-court· powers; so that more than 100 cir~ 
cult courts of the United States in effect exist in which pro
ceedings can be brought under the "Davey · bill," so called. 
E\ery interstate rate is an interjudicial district rate, and if the 
Davey bill should pass, then the railroad company would have 
the right to go along the line of the route covered by the rate, 
seeking a judge who would grant an injunction and finally re-
strain this rate. I am not here to charge-- . 

.Mr. SCUDDER.. Will the gentleman yield for a question? 
Mr. SMI'l'H of Iowa.. I would have preferred not to yield 

right in the middle of a sentence, but I will yield now. . 
Mr. SCUDDER. I did not mean to interrupt in the middle 

of a sentence; but the gentleman's remarks as applied tu the 
judiciary seem to betoken very slight confidence in our judi
ciary. I interrupted the gentleman--

1\fr. SMITH of Iowa. That is hardly a question, Mr. Chair
man. 

Mr .. SCUDDER. I interrupted the gentleman to a certain 
whether or not that opinion, as I seem to understand it, is ad
vised. 

1\Ir. SMITH of Iowa. If the gentleman had failed to inter
rupt me he would have found that I was about to say that I 
did not purpose to assail the integrity of any district judge of 
the United States, even though the gentleman has lately been 
engaged in that busine ·s. · 

Mr. SIMS. How could there be a selection without a pref
erence? 

Mr. SMITH of Iowa. There may be difference of opinion 
among honest men, and it is proposed here that the railroad 
company shall ha\e the right to seek the judge that it believes · 
has the most mental tendency to sustain its contentions, in good 
faith and in honor. 

Not only that, but it is sufficient to say that this petition or 
bill for injunction can be packed from judge to judge, taking 
the judgment of each man they meet, until they find one who 
will grant the injunction and restrain the rate. Not one who 
would dishonestly do so, but one who was so mentally made up 
that he thought it ought to be issued, although many others 
thought it ought not to be issued, a very different situation from 
that which existed when the Government was entitled to select 
the forum. 

The committee bill provides for a single court to which this 
application mu t be made, that no injunction shall be granted 
unless that one court will grant the injunction. This bill fm.~
ther provides that that court shall be a court devoting its 
whole time to this subject, until those judges ought to become 
as great rate experts as any employed by the railroad company. 
The other alternative is to submit, perhaps, a case a year to a 
district judge of the United States sitting and holding a circuit 
court who has had no experience in rates, who is able only to 
give it attention consistent with the discharge of his other 
duties. This bill provides for expert efforts to get just rates py 
men who devote their entire time to the study of the ·subject. · 

1\Ir. SIMS. Does the gentleman from Iowa think that five cir
cuit judges "·ill become expert after holding court for one year? 

Mr. S~HTII of Iowa. 'rhe bill provides that the term shall be 
five years, and that they shall be eligible for redesignation. 

Mr. SIMS. But it provides for the appointment of a new one 
every year. 

l\Ir. SMITH of Iowa. Only one every year to fill a vacancy by 
the retirement of one man, and the bill provides that the old 
man may be redesignated. The men are to serve five long years 
doing nothing but to pass upon r ate que tions. 

Mr. SIMS. An opportunity is gi\en to remove one expei·t 
every year. 

Mr .. SMITH of Iowa. An opportunity to remove one, and get 
a little new blood into the court, but the body of that court at all. 
times will have a great experience in passing upon rate ques
tions. I therefore look with more favor upon this portion of 
this bill than any other, because it deprives the railroads of the 
privilege of hunting a court in which they want to try their case, 
and makes the railroad and shipper abide by the judgment of 
this single court. 

There is another reason why I believe this ought to be the 
law. This case is to be tried in the court of transpartation 
upon the record before the Interstate Commerce Commi sion 
and to be presented in behalf of the shipper by the Attorney~ 
General of the United States and those acting under him. It 
the Government thus assumes the whole expense of caring for 
the defense it is unnecessary for the shipper to attend court, 
and the Government of the United States ought not to be re
quired to attend at the several hundred places where the circuit 
court of the United States is held. 

Now, Mr. Chairman, it does seem to me that one of the most 
beneficent provisions contained in any of the bills proposed on 
this subject is this creating a central court of transportation. 
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And notwithstanding capable and able business men . in Iowa 
differ from me in that respect, I shall with pleasure vote for this 
whole bill, and for no part of it with more pleasure than for this 
part to which I have just referred. [Applause.] 

1\Ir. GAINES of West Virginia. Mr. Chairman, it is with re:. 
gret that I detain the committee at this late hour of the day. · I 
might also say, 1\Ir. Chairman, that I regret the fact that the bill 
is considered in the manne1~ in which it is considered, without 
an opportunity for amendment. I am one of those who .believe 
that this House may be trusted to legislate. I am in favor of 
this bill, however; becau'3e I am now, and for a long time have 
been, in favor of some addition to the powers of tli.e Interstate 
Commerce Commission to regulate the rates, regulations, and 
practices of the railroads of the country. I would have been 
glad to see this bill amended so that it might provide definitely 
the persons who ·should haye the power to invoke the aid of 
the Commission, and particularly that the railroads should 
have that po"J.!r. · 

The first section of this bill provides that it shall be effective 
whenever any complaint is made under section 13 of the act to 
regulate commerce. Section 13 of the original act to regulate 
commerce makes no provision that the conimon carrier com
plained of may at any time invoke the jurisdictiop. of the Com
mission. Section 13 provides that-

Any person, firm, corporation, or association, or any mercantile, ag
ricultural, or manufacturing society, or any body politic or municipal 
organization complaining o! anything done or omitted to be done by 
any common carrier subject to the provisions of thls act and in contra
vention of the provisions thereof, may apply to said Commission by 
petition. 

I should be glad to see this bill so amended that it would in 
specific terms give to the coinmon carrier, whose rrate may be 
changed by the Commission; the right at any time to apply to 
have the order of the Commission ·changed. I can conceiv-e, Mr. 
Chairman, that a rate fixed by the Commission might, in a very 
short time, although properly fixed by the Commission at the 
time it made its order, cease to be a just rate from the stand
point of the railroad company· under changed conditions. 

I should be ·glad to see the second section of this bill amended 
in what I deem to be a very important particular. The proviso 
at the end of the second section is as follow_s: 

That any rate, whether single or joint, which may be fixed by th\! 
Commission under the provisions of this act shall for all purposes be 
deemed the published rate of such carrier and subject to the provi
sions of an act ·entitled "An act to further regulate commerce -with 
foreign nations and among the States." . · 

Now, 1\Ir. Chairman, I have two reasons for wishing that 
might be 3J]lep.ded. In the first place, I think it ought to state 
how long such a rate should be in force; or, better still, state 
that such a rate shall be in force until it is changed in some 
manner that I think should b"e provided. If such a rate is per
manent, then injustice might be done to the railroads. 

On the other hand, again, I see this danger, that in view of 
the fact that the act provides that a rate so fixed by the Com
mission shall be deemed for all purposes the published rate of 
the carrier, the carrier might, under that language, be held by 
the courts to have the power at any time to change the rate, 
because the published rate of a carrier under the act to regu
late commerce may be changed by the carrier at any time upon 
filing for ten days prior to the time the change is to take effect 
a new published rate with the Interstate Commerce Commission. 
In order to hold, under this bill, that the carrier may not at any 
time change its published rate-this rate to be fixed by the 
Commission, which under the act is declared to be the publislled 
rate of the carrier in all respects-as well as any other of its 
published rates, we are compelled to say that the courts will 
hold by implication that because it is a published rate which 
was fixed by the Commission and so declared by law, it is in a 
different cop.dition from any of the other published rates of the 
carrier. 

But the Supreme Court of the United States has repeatedly 
held with reference to the rate-making power of the Commission 
that nothing will be taken by implication. And it seems to me 
it would be safer at this time to have amended the act ·so as to 
provide by the language of the act itself how long such a rate 
is to remain in effect, by what method it is to be changed, and· 
upon whose corupla.int it may be changed. But, .M:r. Chairman, 
the necessity for some legislation on this subject, the necessity 
for giving the Interstate Commerce Commission-:the power to 
fix a rate upon a case made, is, in my opinion, so great that I 
am glad of the opportunity to vote for this bill, although I 
should :have Been glad to amend it before doing so. 

The railroads of this country touch the_ people at too many 
points, their interests are too great, there are too many persons 
v.nd too great interests affected by them ·to .leave them longer 
without adequate governmental regulation, unless such g~vern-
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mental reg~Iation should be violative of the rights of the rail
roads, or unless it should involve some new and d.angerous 
principle of government. 

In 1893 the transportation cost in this country was $17 per 
capita. Ten years later, in 1903, it was more than $23.31 per 
capita, an increase of $6.31 per capita in ten years. The net in
come of the railroads in 1903 was, in round numbers, 
seven hundred and thirty-four millions. The total Government 
receipts for the same year were, in round numbers, six hundred 
and ninety-four millions. In other words, the net receipts of 
the railroads exceeded the total receipts of the Government by 
more than $40,000,000. · • 

The gross receipts of the railroads for the year 1903 ·were, in 
round nup1bers, $1,890,000,000, indicating, Mr. Chairman, that 
the interests affected are so great that there should be Govern
ment regulation, unless, as I have said, some right of the rail
road is violated by the Government regulation, or unless it in
volves some new and dangerous principle of government. It 
will not do to say that a few men should not control railroad 
rates and to use that as an argument against gi ring additional 
power to the Commission; because a fewer number of men than 
those -contemplated to form this Commission for the future do 
now, or may now, practically c"'Ontrol the railroad rates of this 
country. 

One of the Interstate Commerce Commissioners stated that 
for the year 1903 five systems of railroads in this country em
braced 117,500 miles of railroad, which was made up as follows : 
'rhe Vanderbilt system, 19,500 miles; the Pennsylvania, 18,000 
miles; the 1\Iorgan-Hill, 43,000 miles; the Gould, 16,000, and 
the Harriman, 21,000 miles. The .Commissioner stated that 
when the Atchison, the Rock Island, the San Francisco, and the 
Milwaukee were brought under control then there would be left 
only 70,000 miles of railroad in this country, and that those 
70,000 miles were mere feeders to the others. 

The principal question, therefore, is not whether the Gov
ernment of the United States should further regulate railroads, 
but whether it may do so without interfeJ;ing with -the just 
rights of railroad property and without introducing into our 
Government any new and dangerous idea. 

Now, the question of railroad regulation is no new one. The 
railroads have been regulated ever since we have had them. 
The principle of the co.n;tmon Jaw that the State may regulate 
common carriers is much older than the railroads, and its ex
ercise has been continuous. There is no question of a new 
power.. There is no question of an interference with private 
property brought into this controversy, for I want to say here 
if there were I believe there is no man in this House who 
would be slower to interfere with private property than I 
would. 

To understand this question it is necessary to understand 
what a railroad is in the conception of the law. Is a railroad 
private property, so that a regulation of its rates is an inter
ference with private property, or is it of such a public nature, 
or quasi public nature, that we may take the course proposed 
by this bill without in any way interfering with private prop
erty? A railroad, in the conception of the law, is a public 
agency operated by private capital; and the reason why the 
public may, in justice, regulate railroads, the reason of the law 
that has always permitted the regulation by the state of rail
roads, is that the railroads owe their existence to the public; they 
owe their very existence to the exercise by themselves of a public 
right. 

Railroads come into existence only because they are ·given 
by the public the public right of eminent domain. The right 
to take private property is given them, and for that reason, in 
comm_on justice !lS well as in law and in the public interest, 
the public right to use these railroads may be regulated by the 
state; and such regulation amounts to no interference, with 
privat~ property. The Supreme Court of the United States 
has declared in a case involving the regulation of railroad 
f:reigl_lt rates that- · 

The -public have a right to be exempt from unreasonable exactions; 
and. .::the interest of the corporation ts not the sole test of suit able 
r~te~~ · 

And again in the same' case the Supreme Court said: 
. A railroad corporation accepts its rights, privileges, and franchises 
subje~t to the power of government by legislation to protect the peo
ple against unreasonable charges by it. 

And in the same opinion the Supreme Court lays down the 
limi~tion upon the right of public regulation as follows : u It 
[the railroad] can not be required to use its property for the 
pubJic without just compensation." Again the Supreme Court, 
after having cited a number of cases, says : 

These cases all support the proposition that while it is not In tbe 
province of the courts to enter upon the merely administrative duty of 
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framing a tnrifl' of rates for carriage, It Is within the scope of judicial 
power and a. part of judic.ial d11ty to restrain anything which, .Ln the 
form of a regulation of. rates, operates to deny to the owners of prop
erty invested in the business of transportation that equal protection 
which is the constitutional right o:t all owners of other property. 

I maintain, anq claim for them the authority of the Supreme 
Court, these propositions: In the first place, that the right exists 
in the Government to regulate the rates and practices of rail- · 
road companie, and in the nert place--

1\lr. HILL ·of Connecticut. Mr. Chairman, will the gentleman 
yield? · . . . 

1\Ir. GAINES of West Virginia. Yes; I yield. 
l\Ir. HILL of Connecticut Do you claim on the same grounds 

the right of the Government to regulate telephones, telegraph, 
and express rates, that they are common carriers doing inter
state-commerce business? 

Mr. GAINES of West Virginia. :( think so; yes. 
.Mr. HILL of Connecticut It is not, then, simply a question 

of the right of eminent domain. It is simply that of a common 
carrier? 

Mr. GAINES of West Virginia. I w"Ould not limit the right 
to eminent domain alone; but not only the law but the justice 
wider lying the law, .the . reasons out of w~ch the law grows, 
seem to me to be amply shown when we call attention to merely 
one reason why the Government may regulate railroads, namely, 
that the railroads themselves exist by the aid of public power. 
I dQ not mean to say that the reason I have assigned is the only 
one for the right of regulation, but I submit that as being suffi
cient of itself to show the reasons which underlie the legal 
right to regulate. . 

Mr. HILL of Connecticut. Of course they do not possess 
public power from the GQTernment, but they possess it from thB 
States. They get their franchises and charters from the States. 

Mr. GAINES of West Virginia. Yes; they get thei.r franchises 
and charters from the States. 

Mr. WILLIAMS of Mississippi. Will the gentleman pardon 
a question? 

1\fr. GAINES of West Virginia. I yield to the gentleman 
f1;om 1.\fississippi. 

1\Ir. WILLIAMS of Mississippi. Is not the power to regulate 
interstate commerce in the same clause of the Constitution 
~here the power to regulate foreign commerce is? · 

Mr. GAINES of West Virginia. Tll.at is b-u.e. 
Mr. WILLIAMS of Mississippi. Are not the two in the same 

clause, and is it not true that the right of Congress absolutely 
to stop fo;reign commerce if it chooses has never been doubted, 
and is it not true , that under the Administration of 1\fr. Jeffer
son an embargo was put upon .all foreign commerce? 

Mr. GAINES of West Virginia. That is true. 
l\Ir. WILLIAMS of 1\li' issippi And is it not true that the 

power oyer interstate cc:nmerce goes exactly to the length of 
the power over foreign commerce? 

Mr. GAINES of West Virginia . . I will not commit myself to 
the very extreme position taken by the gentleman from 1\Iissi s
sippi [Mr. 'VILLIAMS] that Congress might intervene to stop 
all commer:ce, for I think that might well be limited by the 
other deci ions of the Supreme Court of the United States to the 
effect that railroad corporations are persons in tbe meaning of 
the fourteenth amendment, that they are entitled not to have 
their property desb·oyed without just compensation or taken 
without due process .of law. and are . not to be denied equal 
privileges and rights under the law. 

Equal prote~ion of the law might intervene to limit the 
power of the Government over domestic commerce, and prevent 
it from having such power as the gentleman from Missi ippi 
[1\Ir. WILLIA.MS] would seem to imply by his question. I was 
not undertakina-, if gentlemen will understand rue, to say that 
the right of the United States Government to regulate commerce 
rested. upon the right of eminent domain. The power of the 
'Federal Government rests upon the interstate-commerce clause 
of the Constitution. But our feeling of the justice of the thing, 
of the moral right which underlies all these laws, :and which 
shows that where we can we also -ought to regulate· "t·atlroads', 
comes from the great as istance the railroads have had from 
the public in their very establishment 

1\Ir. HILL of Connecticut. The gentleman from West Vir
ginia [Mr. GAINES] would not claim, then, that the rig-ht w:tich 
he claims the Government possesses is limited solely to the 
question or fixing the railroad rates? It must go, if it .goes at 
at all, to the entire management of the railroad, must it not
to the general subject of railroad regulations, fixing the' wages 
of employees, and all that sort of thing? You can not fix the 
price of products without fixing--

Ur. GAINES of West Virginia. I distinctly did not make 
that statement I certainly decline to make the statement that 
the Government could regulate the wnges of employees. 

. Mr. RILL · of Connecticut Then where does the gentleman 
limit the power of the Government? Does he Unlit it simply 
to the right of the Government to fix the selling of the products 
and have nothing to do with the cost of it? 

Mr. GAINES of West Virginia. I would limit the power_ of 
the -Government to the right to regulate the exercise by the rail
road· of its public-'duties, and I woUld deny to the Gover~ent 
the right to interefere with the private -affairs of the corpora
tion. I said at the outset that in the conception of the law, a.s 
I ·understood it, a railroad was a public -agency operated by pri
vate capital. 

The performance of its duties as a public agent the Govern
ment may regulate; but as to its private -affairs, as a corpora
tion, the Government can not interfere with it And I said that 
the court had still further limited the right of regulation so far 
as to say that the legislative enactment that regulated corpora
tions could not deprive a corporation {)f a just t·eturn on its 
property. It has been stated on the floor of this House that the 
Supreme Court hnd held. that such regulations should not be 
"confiscatory." That is true if it is understood that it h:> con
fiscatory to deny a corporation a reasonable return on its in
vestment and its property. Holding as I do the conception of 
a railroad as being a publ(c agency, I do not agree at all with 
the gentlemen on the one hand who think that the Government 
should not interyene to regulate it, nor do I agree on the other 
hand with those gentlemen who seem to think thnt the public 
interest has been served when drastic laws have been passed to 
interfere with the just rights and privileges of railroads. 

If a raih·oad is a public agency, then the people are interested 
in two things, and, in my opinion, interested in one as w~ll as 
in the other. The first is that the right of the public to reason
able and fair service at the hands of this public agent shonld 
not be denied, and the other is that no law should be pas cd 
which would prevent the public agent from adequately serving 
the public. If we pass laws here that will prevent the railroads 
making adequate profits-if the rights of the railroads of the 
country can not be safeguarded so that they may render good 
service to the public-then w~ .llave stricken down a public 
servant 

We have the right in justice as well as law to regulate these 
railroads. Because they are public agencies we should take 
care not to cripple the railroads any more than we would any 
other sort of public agency. For that reason--

Mr. BIRDSALL. I want to inquire, or suggest, the addi .. 
tiona! power that rests in legislatures to pyescribe the rate {)f 
interest that shall be paid by private individuals. Is that not 
based upon the ground of public policyi 

Mr. GAINES of West Virginia. Well, I think that does rest 
upon the ground of public policy. Under the usury laws the 
Government bas so long regulated the rate of interest that at 
this time it has become an undisputed right of Government. 
That is putting it upon a safe ground. It is not nece sary fo·r 
my argument that we should attempt to analyze at this time 
the right to prescribe the rate of interest. · 

l\Ir. BIRDSALL. ·Did it not grow out of an extortionate 
practice? · · 

l'llr. GAINES of West Virginia. I have no doubt it grew out 
of extortionate practices. Of course it did; and if I do not 
exhaust the time I have before the opportunity occurs I want 
to develop at a later time in my speech that one reason I am 
in favor of this bill is because I want to keep down extortionate 
practices on the part of the railroads. 

I want to keep down any sentiment in this country to de troy 
the l~ights of private property and to keep down the sentiment 
of gov rmuent ownership of roads. I deplore all these social
i. tic doctr ines. · I believe it is -our duty to re.,oulate a public 
agency in the interest of a11 the people, having due regard to 
t:he rights of those agencies ns well as those of the people. I be
lieve that if we do that; ruid provide an efficient system-of ref:!u
la.tlon, this idea of government ownership and the socialistic 
ideas that go to· the striking down of the institution of private 
property itself, will be arrested in their growth in this country. 

1I ·have no ·hesitation in saying, 1\Ir. Chairman, that I would 
like to see a law -pas ed that would give the ·Interstate Com
merce Commission; u.s a part' of the power to· regulate, the power 
to raise as well as ta lower a rate; for it is not in the interest 
of the general ·public that the rate should be too low. If one 
shipper gets railroad service at what is le s than its cost to the 
railroad, or at a rate which does not give a just return to the 
company, then . ta that extent the public agency, the railro~d 
company,· has been rendered less able to do its duty to other 
people. · · 

Mr. BIRDSALL. I would ask the gentleman another ques· 
tion, as to how hack fares are regulated in the District of Colum.; 
bia? 

1\fr. GAINES of West Virginia. Well, they are regulated. 
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There may be a distinction. The fact that hacks and other pub
lic vehicles use the public roads may make a distinction, as has 
been attempted to be made to-day between the Government right 
to regulate hack lines and the Government right, to regulate rail
roads, but certainly it is sufficient for my purpose, and it seems 
sufficient for this whole argument, to say that the power is 
given the Government to regulate the railroads, and this power 
rests upon ground solid in morals as well as in law. 

How much time have I left, Mr. Chairman? 
The CHAIRMAN. The gentleman bas three minutes re

maining. 
Mr. HEPBUJtN. If the gentleman desires, I can ,yield him 

fifteen minutes. 
Mr. GAINES of West Virginia. I should appreciate it, if I 

· do not weary the committee. 
The CHAIRMAN. ·what additional time was yielded? 
Mr. HEPBURN. Fifteen minutes. 
The CIIAIRMAN. The gentleman is recognized for fifteen 

minutes additional time. 
Mr. SIMS. Will the gentleman yield to me for a question? 
Mr. GAINES of 'Vest Virginia. I will be glad to yield. 
The CHAIRMAN. Does the gentleman from West Virginia 

yield to the gentleman from Tennessee? 
- Mr. GAINES of West Virginia. Certainly. 

Mr. SIMS. Does the gentleman think this bill gives the Com
mission power to control terminal facilities located entirely 
within a State and simply occupied by rental of the railroad or 
by paid permission? What does the gentleman think about that? 
· Mr. GAINES of West Virginia. If I understand the gentle

man's question, Mr. Chairman, I do think that the clause in the 
bill which permits the Commission to make an order changing 
an unjust and unlawful rate, regulation, or practice of the rail
road company will reach that, if interstate commerce is af
fected. 

.Most of us, I suppose, Mr. Chairman, in legislation of this 
sort-and that, I am frank to confess, is often a sourc~ of bad 
legislation-have in mind frequently some particular practke 
that affects our own section and the interests of our own people. 
I believe that thls bill is strong enough to control and to reach 
a practice that bas grown up among the railroads of this · 
country, and tbat, I think, is one of the greatest abuses known 
to transportation. That is the control of one railroad by an
other and competing railroad. If I am right in saying that a 
railroad is a public agency, if I am right in believing that a 
railroad should not be minimized in its power to serve the pub
lic, and that the public interest is not only not subserved, but 
lost sight of when an injustice is done to a railroad company, 
then certainly it is wrong for one public servant so to dominate 
another as to say that that other public agency shall not have 
full power to serve the public that it ought to serve. 

In my own State we have three great coal-carrying railroads: 
The Baltimore and Ohio, the Chesapeake and Ohio, and the Nor
folk and Western. They are all of them at this time, as every
body knows, dominated and controlled by a competing coal road, 
tbe Pennsylvania. The result of that is that the Pennsylvania 
Railroad may, and most informed persons think it does, parcel 
out among these railroads the territory that each may use as a 
market. Gentlemen have talked here about drastic measures 
being used. They have talked about the great power we pro
pose to pla~e in the hands of a Government commission. When 
we reflect that the railroads of this country are adopting such 
means that they may parcel the territory among themselves, 
partition off among themselves this country, certainly gentle
men will say that no matter how far our legislation goes that it 
can hardly put a greater power into .the hands of a Government 
agency, to be used against the railroads, than now exists in the 
bands of the managers of the public corporations to be used 
against the people. 

Most persons look at this as a matter of rates. It seems to be 
regarded generally that the effect of such a law will be always 
to reduce rates. Not all shippers want that. It is not always 
to the benefit of a community that rates should be reduced. A 
consideration, perhaps, of the very first importance· to every 
community~ certainly to every community served by one railroad, 
is that that railroad should not only keep up to the standard 
that it bas had before, but that it should be so prosperous that 
it can give new and additional public service from time to time. 
If anybody operating a business along the line of a railroad
any concern, however large-should fail and go out of exist
ence, nobody is injured except the comparatively few persons 
who are interested in that concern or have business with it; but 
if the railroad should be in the same condition-if it should be 
from year to year less able to give public service-the whole 
public tributary to that road suffers. · 

Not only that~ but if such a railroad should not from year to 
year be more able to .give public service; if it should not have 

better tracks, more cars, better bridges, more locomotive power, 
and better terminal facilities, then because new industries are 
starting up along the line, it becomes from year to year less able 
rather than more able to render the public service that it ought 
to render. Because it is a public agency~ although it is operated 
by private capital, the Imblic is interested in the railroad's pros
perity. And I think that no man serves the business interests 
of his own community-no man, I believe, serves the public, or 
is in a frame of mind to serve the public and its best interests in 
connection with this subject-who does not at all times keep in 
mind the fact that one of the essentials to the prosperity of any 
community is that the railroads which serve it should not only 
live but become year by year more prosperous, and tberefore 
more capable of rendering efficient service to the shippers and 
to the public along the line. 

So that I should be glad, and am not afraid at all, at any time, 
to vote for a bill which looks to the maintenance of rates. I 
do not hesitate to say that while I haYe not reached an abso
lute conviction on this particular subject, I am inclined to 
think I would vote for a bill which permitted the railroads to 
reach an agreement for the maintenance of freight rates, pro
vided always those agreements were published, and provided 
that before any such law should be passed we had also pro
vided, and knew by experience that we bad provided, some 
public agency· of sufficient power~ sufficient character, and suffi
cient intelligence to protect the public, both the shipper and con
sumer, against abuses which might arise by reason of any such 
agreement. 

:M:r. Sil\fS. 1\Ir. Chairman, I am always interested in what 
the gentleman from West Virginia says, and I dislike to inter

. rupt him, but I would like to ask this question. 
~fr. GAINES of West Vil;ginia. · Very well. 
l\Ir. SIMS. It is often the case that railroads when they 

undertake to make improvements, instead of doing it out of the 
earnings of the road do it by issuing stock and bonds. Now, is 
it not a fact that many railroad companies to-day could repro
duce their tracks and equipment and rolling stock and every
thing for about one-half of the outstanding stocks and bonds, 
upon which they exact a freight that calls for a reasonable in
come on the total amount? Now, then, if you permit a railroad 
company to increase its stock and bonds for improvements, will 
they not increase the rate so that it will be unreasonable? 

Mr. GAINES of West Virginia. Now, Mr. Chairman, I have 
said that I would be in favor ot permitting such an agreement 
provided we had a public agency which had publicly demon
strated the fact, by. having be~n a sufficiently long time in ex
istence~ that it could protect the public against abuses of such 
an agreement. The gentleman, when be asks me about the :par
ticular question of railroad management, about the questron of 
issuing stock and bonds, and confuses that with the other ques
tion about the relation between the present value of the rail
road and its cost of construction, gets into a subject that is so 
large that I can not handle it, even if I had more time than is 
allotted to me now. It certainly is true that most of the rail
roads of the country would not cost to reproduce what it cost to 
build them in the first instance, because of improved machinery · 
at this· time. 

I am very familiar with railroad construction through sec
tions of the country where ·such construction is difficult and 
costly, and I know that in such sections railroads can be built · 
very much cheaper now than they could years ago. But where 
the just proportion is between what the railroads cost and 
their present value in computing one of the bases for determin
ing the reasonableness of a rate, and how that ought to enter 
into the practical question of fixing the rate, is a matter that 
I am not competent to determine. 

Mr. HILL of Connecticut. I would like to ask the gentleman 
a question. It is wen known that there is now and bas been a 
differential rate on the leading trunk lines from Chicago to New 
York and that this practice has been followed. Does the gen
tleman think that under the terms of this bill it wonld be pos
sible for the Commission to find such practice was unfair and 
unreasonable, and fix a uniform rate. and allow the railroads to 
distribute and apportion the shipments' according to their own 
judgment? Would the Commission have the power to do that? 

Mr. GAINES of 'Vest Virginia. I should think not under this 
bill. 

Mr. Chairman, I am in favor of conferring this power not 
only because such observation, experience, and study as I have 
bad opportunity for have convinced me that it is right, but be
cause I deem such action on the part of Congress at this time 
a matter of high public policy and expediency. The right-un
doubted and unquestioned by those who know--on the part of 
the public to use the railroads, and the power and duty on the 
part of the State to protect and regulate that public right are 
instinctively felt by all, but not clearly understood by all. 
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On the contrary, this right is by many confused with some 
kind of socialistic demand for interference With private prop
erty and the right of individuals to make their own contracts. 

.And so many, convinced that there should be· mediation be
tween the railroads and the· individual shipper and between the 
railroads and the consuming public, and not clearly distinguish
ing that railroads ·are by reason of their public character and 
their indebtedness to the public different from private enter
prises, however great-which are not like railroads, made pos
sible only by the public grant of the public right of eminent 
domain, and therefore charged with an easement in the public, 
and justly subject to regulation by law-many pe-rsons, I say, 
failing to make this fundamental but not simple distinction, are 
beginning to be uncertain whether the Government should not 
absorb railroads and even other kinds of property in which 
the public have no easement of any kind and which the public 
ha \e no business to interfere with or to regulate. 

:Many, convinced that some greater regulation of railroads 
is necessary and just, and not seeing Clearly the difference in 
principle, have begun to imagine that they are becoming le s 
attached than formerly to the rights of private property and 
more tolerant of the socialistic suggestion of State ownership. 
Let us meet a just demand, violative of no -principle, and quiet, 
to that extent, at least, a socialistic deniand for Government 
ownership, which has no justice and violates all principle. A 
large part of the feeling we have had in recent times against 
large wealth and great aggregations of capital engaged in busi
ness has been due to the evil we are now seeking to remedy, 
viz, the unfairness, and the belief in the unfairness, of these 
public agencies operated by private capital--the railroads of 
the country. · 

To envy another's good fortune- or great accumulation of 
wealth, or great achievement of any character, is not American. 
Only the feeling that great concerns may, not by fair means, but 
by the favoritism of public agencies, have had an undue pref
erence and received overwhelming advantage, could ever have 
produced even a sporadic, an occasional, hpstility to private 
property in this country. 

The strength, the boast, and the glory of this· country is that 
here there is equality of opportunity. Considered in this light 
the matter of fair and equal treatment of the public by these 
quasi public servants, the railroads, becomes more than a · mere 
que tion of the shipper or consignee and the common carrier. 
It becomes a question of public right, and the equality of the peo-
ple in their property rights, and as such is, I verily believe, 
vitally affecting public opinion with reference to private owner
ship in this country. This is the most conservative co-unb-y in the 
world. Let us by fair and equal laws keep it. so. [Applau e.] 

Mr. HEPBURN. Mr. Chairman, I move that the committee 
do now rise. · 

The motion was agreed to. 
Accordingly the committee rose; and the Speaker having re

sumed the chair, Mr. CURRIER, Chairman of the Committee of 
the Whole House on the state of the Union, reported that that 
committee had had under consideration the bill H. R. 18588, the 
railroad-rate bill, and~had come to no resolution thereon. 

.BESERVATION OF HOUSE GALLERY. 

:Mr. G.A.INES of West Virginia. :Mr. Speaker, I submit the 
following resolution. 

The Clerk read as ~ollows : 
Resolution No. 446. 

R esol-r;ed, That on Wednesday, February 8, the whole of the gallery, 
except that which is designated as executive, diplomatic, and repor t{'r ' 
galle1·ies, shall be reserved for the use of the families of Senators, 
U ember's of the Honse of Representatives, Delegates, and their visitors. 

The Doorkeeper shall strictly enforce this order. . 
The resolutio.n was agreed to. 

REGISTRATION OF TRADE·M.ARKS. 

Mr. CURRIER Mr. Speaker, I present a conference report 
on the bill (H. R. 16566) to authorize the registration of trade
mark used in commerce with foreign nations or among the 
seyeral States, or with Indian tribes, and to protect the same, to 
be printed under the rules. · 

The SPEAKER. The report will be printed under the role. 
JACOB F. FBENCH. 

The SPEAKER laid before the House the following message 
from the President of the United States; which was referred 
to the Committee on Invalid Pensions, and ordered ro be 
printed: 
To the Hotrse of Rern-esenta#r:es·: 

In compliance with a resolution of the House of Representatives dated 
the 4t h instant (the Senate conc-urring), I return herewith House bill 
No. 3!:! 6, entitled uAn act granting an increase of pension to .Jacob F. 
Fren.ch." 

THEODORE ROOSEVELT. 
,!l'HE WHITE HOUSE~ February 7, 1905. 

SCIENTIFIC SURVEYS AND EXPLORATiONS OF THE PHILIPPINE . 
. ISLANDS. 

The SPEAKER Iaid before the House the following message 
from the President of the United States; which was referred to 
the Committee on Insular Affairs, and ordered t(} be printed: 
To the Senate and House of Representatives: 

Circumstances have plac.ed under the control of this Government the 
l'nilippine Archipelago. The islands of. that group present as many 
interest ing and novel question with respect to their ethnology, their 
fauna and flora, and their geology and mineral resources as any region 
of. the world. At my request the National Academy of Sciences ap
pointed a committee to consider and report upon the desirability of. in
s t ituting scientific explorations of the Phllippine Islands. The report 
of this committee1 .together with the report of the Board o1 Sclentlflc 
Surveys of -the Prulippine Islands, .including draft of a bill providing 
for surveys of the Philippine Islands, which board was appointed by 
me, after receiving the report of the committee appointed by the 
National Academy of Sciences, with instructions to prepare such esti
mates and make such SUf?gestions as might appear to it pertinent in the 
circumstances, accompames this message. 

The scientific surveys which should be undertaken go far beyond 
any surveys or explorat ions which the government of. the Philippine 
Islands, however completely self·SUPJ?Orting, could be expected to .make. 
'l'he urveys, while or cour e beneficial to the peop-le of the Philippine 
Islands., should be undertaken as a national wo-rk for the information 
not merely of the people of the Philippine Islands, but of the peop-le of. 
this country and of the world. Only preliminary explorations have 
yet been m11de in the at·chlpelago, and it should be a matter of pride 
to the Government of the United States fully to investigate and to de
scribe the entire region. So fAr as may be convenient and practical. 
the work of this survey should be conducted in harmony with that of 
the proper burPaus of the government o! the Philippines; but lt should 
not be undt~ the control ot· the authorities of the Philippine Islands, 
for it should be undertaken as a national work and subject to a board 
to be appointed by Cong:re s or the PresJdent. The plan transmitted 
recommends simultaneous surveys in different branches of research, 
organized on a cooperative system. This would tend to completene s, 
avoid duplication, and 1·ender the work more economical than if the 
exploration were undertaken piecemeaL No such or-ganized surveys 
haYe ev{'r yet been attempted anywhere; but the idea is in. harmony 
with- modern, scientific, and industrial methods. 

I recommend, therefore, that provision be made for the appointment 
of a board of surveys to suP.erintend the national snrveys and explor
ations to be made in the Philippine Islands, and that appropriations be 
made from time to time to meet the necessary expenses of such investi
gation. It is not probable that the survey would be completed in a 
less period than that of eight or ten years, but lt is well that lt should 
be begun in the near future. The Philippine Commission, and those 
responsible for the Philippin-e government. are properly anxious that 
thi mu-vey should not be considered as an expen e of th t government, 
but should be carried on and treated as a national duty in the inter
est s of science. 

THEODORE ROOSEVELT. 
'l'HE WHITE HousE .. Febnw.t·v 7, 1905. 

ENROLLED DILLS SIGNED. 

Mr. WACHTER, from the Committee on Enrolled Bills, re
ported that they had examined and found truly enrolled bills 
of the following titles; when the Speaker signed the same: 

H. R. 18280. An act to extend the western. boundary line of 
the State of Arkansas; and 

H. R. 18523. An act maTting an approPI·iation for fuel for 
the public scllools of the District of Columbia. 

The SPEAKER announced bis signature to enrolled bill of 
the following title :. 

S. 64:50. An act to amend an act entitled '.An act authoriz
ing the Winnipeg. Yankton and Gulf Railroad Company to 
construct a combined railroad,. wagon. and foot-pas enger 
bridge across the Missouri River at or near the city of Yank
ton, S.Dak." 

MINORITY REPOBT' ON BANKRUPTCY BILL. 

The SPE.A..KER. The Chair will state that the gentleman 
from :Maine [l\Ir. LITTLEFIELD] has asked that unanimous con
ent be granted him that he may be given until Thursday next 

to file a minority report on a bankruptcy bill. Is there objec
tion? 

There was no objection, and it was so ordered. 
1\Ir. HEPBURN. Mr. Speaker, I move that the Honse do 

now adjourn. 
'l'he motion was agreed to; and accordingly (at 5 o'clock and 

35 minutes p. m.) the Honse adjourned until to-morrow at 11 
o'clock a. m. 

EXECUTIVE COMMUNICATIONS. 
Under clause 2 of Rule XXIV, the f(}l1owing executive com

munications were taken from the Speaker's table and referred 
n follows: 

A letter from the Secretary .of the Treasury, recommending 
legislation to permit an exchange of site for the public building 
at Nevada, Mo.-to the Committee on Public Buildings and 
Grounds, and ordered to be printed. 

.A. letter from the Secretary of the Treasury, transmitti.ng a 
copy of a comnnmication from the Secretary of the Interior 
submitting an estimate of appropriation for service of the Pat
ent Office--to the Committee on Appropriations, a.nd ardered 
to be printed. 

A letter from the Secretary of the Treasury, transmitting a 

~ 
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copy of a communication from the Secretary of the Interior 
submitting an estimate of appropriation for additional em
ployees in the Patent Office-to the Committee on Appropria
tions, and orde1·ed to be printed. 

A letter from. the Secretary of the Treasury p transmitting a. 
copy of a communication from the Secretary of War submitting 
an estimate of appropriation for sea wall for protection at 
Sandy Hook-to. the Committee on Appropriations, and ordered 
t~ be printed. 

REPORTS OF COMMITTEIFJS ON PUBLIC BILLS AND 
RESOLUTIONS. 

Under clause 2 of Rule XIII, bills and resolutions of the fol
lowing titles were severally reported from committees, delivered 
to'the Clerk, and referred to the several Calendars- therein 
nam-ed, as follows.: 

1\Ir. GILLETT of California, from the Committee on the Ju
Q.ieiary, to which was referred the b-ill of the Senate (S. 285) 
to. divide the State of Oregon into two judicial districts, reported 
the same without amendment, accompanied by a. report (No. 
4404) ; which said bill and report were referred to the Com
mittee of the Whole. House on the state of the Union. 

.Mr. HULL, from the Committee on Jt.filita.ry Affairs, to which 
was referred the bill of the Honse (H. R. 16289) to empower 
the Secretary of Wax: to allow burial of wives of deceased en
listed men in national cemeteries in the same graves as deceased 
soldiers, reported the same with amendment accompanied by a · 
report (No. 4405); which said bill and report were referred to 
the House Calendar. 

Mr. GROSVENOR, from the Committe on the Merchant Ma
rine and Fisheries, to which was referred the bill of the House 
(H. R. 18191) to amend section. 4463 of the Revised Statutes, 
relating to the complement of crews of vessels, reported the 
same with amendment, accompanied by a report (No. 4406); 
which said bill and report were referred to the House Calendar. 

He also, from the same committee,. to which was referred the 
bill of the House (H. R. 18198) to amend sections 4417, 4453, 
4488, and 4499 of the Revised Statutes, relating to the Steamboat
Inspec:tio.n Service, and section 5344 of the Revised Statutes, re
lating to misconduct by officers or owners of vessels, reported 
the same· with amendment, accompanied by a report (No. 4407); 
which said bill and report were referred to the House Calendar. 

He also, from the same committee, to which was referred the 
bill of the House (H. R. 18200) to amend section 4414 of theRe
vised Statutes of tbe United States, reported the same without 
amendment, accompanied by a report (No. 4408); which said 
bilJ and report were t;eferred to the Bouse Calendar. 

He also, from the same committee, to which was referred the 
bill of the House (H. R.. 18202} to amend sections 4415, 4416, 
4423, 4426, 444.9, 4452, 44 70, 44 72, 4498, and 4233 of the Revised 
Statutes of the United States, relating to steamboat inspection, 
reported the same without amendment, accompanied by a report 
(No. 4409} ~ which said bill and report were referred to the 
House Calendar. 

Mr. BURKE, from the Committee on Interstate and Foreign 
Commerce, to which was referred the bill of the House (H. R. 
18513) to extend the time for the commencement and comple
tion of a bridge across the Missouri River at or near Pierre, 
S.. Dak., reported the same without amendment~ accompanied by 
a report (No. 4410) ; which said bill and report were refelTed 
to the House Calendar. 

Mr. TOWNSEND, from the Committee on Interstate and For
eign Commerce. to which was referred the bill of the House. 
(H. R. 18728) to authoriz.e the board of supervisors of Berrien 
County, Mich., to construct a bridge across the St. Joseph River 
near its mouth, in said county, reported the same with amend
ment, accompanied by a report (No. 4411); which said bill and 
report were referred to the House Calendar. 

Mr. SMITH of Kentucky, from the Committee on the Judi
ciary, to which was referred the bill of the Senate (S. 4503) 
to provide for sittings of the circuit and district courts of the 
southern district of Florida in the. city of Fernandina, in said 
district, reported the same with amendment, accompanied by a 
report (No. 44:14) ; which said bill and report were referred to 
the House Calendar. 

Mr. GROSVENOR, from the Committee on the Merchant Ma
rine and JJ'isheries, to which was referred the bill of the House 
(H. R. 18196) to amend section 4405 of the Revised Statutes of 
the United States, reported the same with amendment, accom
panied by a report (No. 4415) ; which said bill and report were 
re-fen·ed to the House Calendar. 
. He also, from the same committee. to which was referred the 
bill of tbe House (H. R 18201) to. amend sections 4418; 4433, 
44..89. and 4483 of the Revised Statutes, and to repeal sections 

4435, 443G, and 4459 of the Revised Statutes, all relating to the 
Steamboat-Inspection Service, reported the same with amend
ment, accompanied by a report (No. 4416); which said bill and 
report were referred to the House Calendar. 

REPORTS OF COMMIT'TEES ON PRIVATE BILLS AND 
RESOLUTIONS. 

Under clanse 2 of Rule XIII, private bills and resolutions ot 
the following titles were severally reported from committees, 
delivered to the Clerk, and referred to the Committee of the 
Whole House, as follows : 

Mr. SHACKLEFORD, from the Committee on Interstate 
and Foreign Commerce, to which was referred the biil of the 
House (H. R. 18688) authorizing the President to appoint 
S. J". C~U surgeon in the Revenue-Cutter Service, reported the 
sa.n:e w1~ou~ amendment, accompanied by a report (No. 441.2}; 
which s.rud bill and report were referred to the Private Calendar. 

Jt~r. CURTIS, from the Committee on Ways and Means, to 
which was referred the bill of the House H. R. 17271 re
ported in lieu thereof a bill (H. R. 18816) for the relief of the 
estate of James Mitchell, deceased, accompanied by a report 
(No. 4417); which said bill and report were referred to the 
Private Calendar. · · 

ADVERSE REPORTS. 
Under clause 2, Rule XIII; , 
Mr. SLAYDEN, from the Committee on Military Affairs to 

which was referred the bill of the Bouse (H. R. 11686), to 
remove the charge of desertion against Ernest Brockelman 
and to grant him an honorable discbarge, reported the same 
advm·sely, accompanied by a report (No. 4413) · which said 
bill and report were ordered laid on the table. ' · 

PUBLIC BILLS, RESOLUTIONS, AND MEMORIALS. 
Under clause 3 of Rule XXII, bills, resolutions, and memo

rials of the following titles were introduced and severally re
ferred as follows : 

By Mr. JENKINS: A bill (H. R. 18810)) to authorize the: 
issuance of special bench warrants in certain criminal cases
to the Committee on the Judiciary. 

By Mr. CONNELL: A bill (H. R. 18811) to guarantee the 
interest on the bonds of the Akron, Sterling and Northern 
Railroad Company, and for other purposes-to the Committee 
on the Territories. 

By Mr~ McCARTHY: A bill (H. R. 18812) establishing that 
portion of the boundary line between the State of South Da
kQta and · the State of Nebraska south of Union County, S. 
Dak.-to the Committee on the Judiciary. 

By Mr. ORU.MPAOKER ~.A bill (H. R. 18813) to provide for 
the appomtment of an additional district judge in the district 
of Indiana, for the establishment of judicial divisions in said 
district, and so forth-to the Committee on the Judiciary. 

By Mr. BEDE:: A bill (H. R. 18814) to change the name of 
Jackson street- in the northeast section of the District of Co
lumbia-to the Committee on the District of Columbia. 

By Mr. PUJO: A bill (H. R. 18815) to authorize the construc
tion of a bridge across Red River at or near Boyce, La.-to the 
Committee on Interstate and Foreign Commerce. 

By Mr. LOUDENSLAGER: A bill (H. R. 18817) to amend an 
act for the prevention of smoke in the District of Columbia, and 
for other purposes, approved February 2, 1899-to the Committee 
on the District of Columbia. 

By Mr .. BASSETT: A bill (H. R. 18818) to am~nd an act en
titled .. An act to establish a uniform system of bankrup-tcy 
throughout the United States," approved July 1, 1898-to the 
Committee on the Judiciary. 

By :i\ir. .MANN : A resolution (H. Res. 488) for the employ
ment of a. stenographer in the office of the journal clerk-to the 
Committee on Accounts. · 

By Mr. CAPRON ~ Memorial of the general assembly of the· 
State of Rhode Island, recommending to Congress the passage 
of an act for a more efficient inspection of steamships and other 
vessels-to the Committee on Interstate and Foreign Commerce. 

By Mr. ADAMS of Pennsylvania: ·Memorial from the Phila
delphia Board of Trade, relative to interstate-commerce laws, 
etc.-to the Committee on Interstate and Foreign Commerce. 

By the SPEAKER: Memorial ft·om the legislature of the 
State of Colorado, relative to the interstate-commm·ce laws-to 
the Committee on Interstate and Foreign Commerce. 

By 1\!r. BROWN of Wisconsin: Memor-ial from the legisla
ture of the State of Wi consin, concerning the readjustment of 
the tariff'-to the Committee on Ways and Means. 
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PRIVATE BILLS AND RESOLUTIONS. I By Mr. FIELD: Paper to accompany bill for reli~f of L: L. 
Under clause 1 of Rule XXII, private bills and resolutions of Godfrey-to the Committee on Pensions. 

tile following titles were introduced and severally referred as - By Mr. GIBSON: -Petition of Hall Unity Grange, Patrons of 
follows: · Husbandry, No. 1113, favoring bill H. R. 13778-to the Commit· 

By Mr. CURTIS, from the Committee on Ways and Means: A t~ on Interstate and Foreign Commerce. 
bill (H. R. 18816) for the relief of the estate of James Mitchell, By Mr .. KEHOE: Petition of Daniel Boone Division, No. 489, 
deceased-to the Private Calendar. Br~ther~ood of Locomotive Engineers, of Covington, Ky., fa· 

By Mr. BONYNGE: A bill (H. R. 18819) granting an increase vormg bill H. R. 7041-to the Committee on the Judiciary. 
of pension to Oliver S. McLain-to the Committee on Invalid Also, petition of E. K. Klank et al., Foster, Ky., favoring . 
Pensions. bill H. R. 13778-to the Committee on Interstate and Foreign 

By 1\Ir. COUSINS: A bill (H. R. 18820) granting an increase Commerce. 
of pension to William H. Morse-to the Committee on Invalid By 1\Ir. KEL'IHER: Petition of Division No.~ 61, Brother· 
Pensions. hood of Locomotive Engineers, of Boston, Mass., favoring pen· 

By 1\Ir. CROFT: A bill (H. R. 18821) granting an increase of sions for army engineers-to the Committee on Invalid Pen· 
pension to Michael J. Geary-to the Committee on Invalid sions. 
Pensions. Also, petition of the Illinois Lumber Dealers' Association 

By Mr. GILLESPIE: A bill (H. R. 18822) for the relief of favoring national regulation of railway rates-to the Commit~ 
the estate of Andrew J. Joyce, deceased-to the Committee on tee on Interstate and Foreign Commerce. 
War Claims. Also, petition of the Interstate Commerce Law Convention, 

By 1\Ir. PATTERSON of Tennessee: A bill (H. R. 18823) St. Loms, October 28-29, 1904, against unjust discrimination 
granting an increase of pension to Calvin B. Fowlkes-to the in railway rates-to the Committee on Interstate and Foreign 
Committee on Invalid Pensions. Commerce. 

By 1\fr. SIMS: A · bill (H. R . . 18824) granting a pension to Also, petition of Lodge No. 97, Brotherhood of Railway Train-
Nimrod W. Watson-to the Committee on Invalid Pensions. men, favoring bill H. R. 7041-to the Committee on the Ju· 

By Mr. TRIMBLE: A bill · (H. R. 18825) granting a pension diciary. 
to Harriet A. Duvall~to the Committee on Invalid Pensions. Also, petition of the Gloucester Master Mariners' Associa· 

By Mr. WACHTER: A bill (H. R. 18826) granting an in· tion, for Point Judith breakwater-to the Committee on Rivers 
crease of pension to James W. Fowler-to the Committee on and Harbors. · 
Invalid Pensions. Also, petition of the Carriage Builders' National Association 

Also, a bill (H. R. 18827) for the relief of the heirs of Wil- favoring enlargement of the powers of the Interstate Commerc~ 
liam Henry Saddler-to the Committee on Claims. Commission-to the Committee on Interstate and Foreign Com· 

By 1\fr. WILLIAMS of Mississippi: A bill (H. R. 18828) merce. . 
granting a pension to Maria Elizabeth Posey-to the Commit- By Mr. KNOWLAND: Petition of the California State Fed-
tee on Pensions. eration of Labor, relative to rules governing leave of absence 

granted navy-yard employees-to tbe Committee on Labor. 

PETITIONS, ETC. 

Under clause 1 of Rule XXII, the following petitions and 
papers were laid on the Clerk's desk and referred as follows : 

By the SPEAKER: Petition of N. P. Rosengrant et al., Pa
triotic Order Sons of America, favoring restriction of immigra
tion-to the Committee on Immigration and Naturalization. 

By Mr. ACHESON: Petition of the Young Women's Christian 
Temperance Union of Newcastle, Pa., for an amendment to the 
statehood bill extending the limit of liquor prohibition to 
twenty-one years-to the Committee on the Territories. 

By 1\fr. ADAMS of Pennsylvania: Petition of the State Hor
ticultural Association, in Harrisburg, Pa., favoring bill H. R. 
14098-to the Committee on Agriculture. -
. Also, petition of the Trades League of Philadelphia, Pa., fa
voring the establishment of the pneumatic-tube service for 
transmission of mail matter in Philadelphia-to the Committee 
on the Post-Office and Post-Roads. 

Also, petition of the Philadelphia Board of Trade, favoring 
bill S. 6291-to the Committee on the Merchant Marine and 
Fisheries. 

By Mr. BRUNDIDGE : Petition of the Judsonia Fruit Grow· 
ers' Association, against unjust discrimination in tariff rates
to the Committee on Interstate and Foreign C'.ommerce. 

Also, petition of citizens of Batesville, .A,rk., against a parcels
post law-to the pommittee on the Post-Office and Post-Roads. 

By 1\Ir. BURKE~: Petition of C. w. Bronson Lodge, No. 
487, Brotherhood of Railway Trainmen, held at McCook, Nebr., 
favoring bill H. R. 704-to the Committee on the Judiciary. 

By Mr. COOPER of Pennsylvania: Petition of Cleveland 
Chamber of Commerce, favoring the material granite for pub
lic buildings in Cleveland-to the Committee on Public Build
ings and Grounds. 

Also, petition of the Trades League of Philadelphia, favoring 
the Foraker amendment to bill H. R. 17865-to the Committee 
on the Post-Office and Post-Roads. 

By Mr. PALZELL: Petition of the Trades League of Phila
delphia, favoring pneumatic post-office service-to the Commit
tee on the Post-Office and Post-Roads. 

Also, petition of Rev. B. M. Sharp et al., for recognition of 
Almighty God in the Constitution-to the Committee on the 
Judiciary. 

By 1\Ir. FITZGERALD: Petition of the New York Annual 
Convention for Road Improvement, favoring·national road build
ing-to the Committee on Agriculture. 

Also. petition of the National Association of Agricultural 
Implement ·and Vehicle Manufacturers, favoring ·repeal of com
mutation clause of the homestead act-to the Committee on the 
Public Lands. · 

Also, petition of the California State Federation of Labor, 
protesting against proposed reduction in the tariff on cigars 
from the Philippines-to -the Committee on Ways and Means. 

By 1\Ir. LITTLEFIELD: Petition of citizens of Maine fav· 
oring a parcels-post law-to the Committee on the Post~Office 
and Post-Roads. 

Also, petition of citizens of Maine, against repeal or change 
of the Grout oleomargarine bill-to the Committee on Agri
culture. 

By :Mr. MARTIN: Petition of the Sisseton Agency, S. Dak., 
favoring bill H. R. 4072-to the Committee on the Judiciary. 

By 1\Ir. MILLER: Petition of W. W. Loveless et al. of 
Marion, · Kans., against a parcels-post law-to the Committee 
on the Post -Office and Post-Roads. 

By Mr. OTJEN: Petition of members of Subdivision No. 405 
of the Brotllerhood of Locomotive Engineers, favoring a law to 
make three years' experience as fireman necessary for one to 
act as engineer-to the Committee on the Judiciary. 

By Mr. PA'l'TERSON of Pennsylvania: Petition of Washing
ton Camp, No. 85, Patriotic Order Sons of America, of Weis· 
hample, Pa., for restriction of immigration-to the Committee 
on Immigration and Naturalization. 

Also, petition of citizens of Schuylkill County, Pa., for the 3d 
day of September as a legal holiday in commemoration of the 
signing of the treaty of Paris-to the Committee on the Ju· 
diciary. 

By 1\Ir. PORTER: Petition of the Woman's Christian Tem
perance Union of Allegheny County, Pa., against repeal of the 
canteen law-to the Committee on Military Affairs. · 

Also, petition of the Woman's Christian Temperance Union of 
Allegheny County, Pa., favoring bill H. R. 4072-to the Com· 
mittee on the Judiciary. 
· By Mr. RIDER: Petition of the Merchants' Association of 
New York City, favoring abolition or material reduction of 
tariff on Philippine products-to the Committee on Ways and 
Means. 

A.lso, petition of the Merchants' Association of New York 
City, favoring legislation to regulate towing in New York Har· 
bor-to the Committee on the Merchant Marine and Fisheries. 

Also, petition of the Colorado beet-sugar map.ufacturers, 
against reduction of duty on raw or refined sugar imported to 
the United States-to the Committee on Ways and Means. 

By Mr. RUPPERT: Petition of United Harbor No. 1, Ameri· 
can Association of Masters and Pilots of Steam Vessels, against 
the Littlefield bill (H. R. 7298)-to the Committee on the Mer
chant Marine and Fisheries. 

Also, petition of the Sixth Annual Convention in Interest of 
Road -Improvement, favoring national aid in road building-to 
the Committee on Agriculture. 

Also, petition of Gustav H. Schwab, of the New York Board 
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of Trade and Tran.Sportation, relative to bill S. 2262-to the 
Committee on Inte1·state· a:nd Foreign Commerce. 

By Mr. RYAN: Petition of the Manufacturers~ Association of 
New York. relating to forging trade-marks-to the Committee 
on Patents. 

Also, petition of United Harbor No. 1, American Association 
of Masters and Pilots of Steam Vessels,. opposing ~bill·· H~ R;. 
7298-to the Committee on the Merchant Marine and Fisheries. 

By l\Ir. WANGER: Petition of Washington Camp1 Ne..· 502, 
Patriotic Order Sons of America, of Norristowri;: Pa., for re
striction of immigration-.:to the Committee on Immigration 
and N atu.r-aliza tion. . r' ' . : 

By Mr. W ACHTEJR: Paper to accompany bill for · relief of 
James W. Fowler-to the Committee on Invalid Pensions. 

By Mr. WARNOCK: Petition of the York Township Protec
tive Association, favoring bill H. R. 13778-to the Committee on 
Interstate and Foreign Commerce. ; 

By Mr. WEISSE: Paper to accompany bill for relief of Na
tllaniel Cooper-to the Committee on Invalid PensionS. 

Al o, paper to accompany bill for relief of Andrew Schmidt
to the Committee on Invalid Pensions. 

.AJso, paper to accompany bill for relief of Julius Beyer-to 
the Committee on Invalid Pensions. 

Also, petition of Jacob Binder et al., favoring maximum out
put of 2,500 barrels of beer on special tax of $50 per annum
to the Committee on Ways and Means. 

SENATE. 

Director of tile Census to collect and' ·publish additional statis
. tics relating to cotton. 

PERSONAL EXPLANATION. 

Mr. KEARNS. Mr. President, I rise to a question of personal 
privilege. 
· In the first vote on the amendment of the Senator from Cali
fornia [Mr. BABD] last evening I voted ... nay" in a distinct man
ner. It appears the clerks misunderstood me and I was num
bered among those favoring the amendment. My colleagues 
called my attenti-on to the error and I was on the point of cor
recting it when it was suggested I could do .so on the vote to
concm~ in the amendment before the final passage of the blll, 
in case the amendment should be adopted. This course I pur
sued. 

The seriousness of this matter did not impress itself upon me 
until this morning, when I read in the public press the state
ment that I had voted for the amendment in order that I might 
force the managers of the bill to accept my amendment cedin~ 
the Arizona strip to Utah. This I deny in the most positive 
manner. Such a proceeding I would not countenance nor be 
a party to. My word had been given the. managers of the bill 
that I would support their measm·e, and I would not have played 
them false for the whole Territory of Arizona. 

If this be the proper time, :Mr. President, I desire to have the 
record corrected as far as it relates to my vote upon the amend
ment of the Senator from California in acco1·dance with this 
statement. 

Mr. NELSON. Mr. President, I desh·e to state in this connec-
... tion that I was sitting here in my seat, and I heard distinctly 

WED:r..""ESDAY, February 8, 1905. the Senator from Utah [Mr. KEARNs] vote. .. nay u on that propo-' 
Prayer by the Chaplain, Rev. Enw.ABD ID. HALE. sition, as he has just stated, and I think every Senator in this 
The Secretary proceeded to read the Journal of yesterday"s row can vouch for the same. thing. I was very much surprised 

proc.ee~gs~ when,' on re~est of Mr. KEAN and by unanimous when the Secretary read his vote as voting in the affirmative, 
consent, the further _reading· was dispensed with. . as I beard him distinctly vote in the negative. 

Mr. CLARK of Wyoming. Mr. President, during the time of 
TRANSFER OF CLERKS IN POST·O.FFICE DEPARTMENT. . that occurrence I sat as near the- Senator from Utah as I Sit 

The PRESIDENT pro tempore laid before the Senate a com- now, within 4 feet. His vote was given u nay,'~ distinctly, as 
munication from the Postmaster-General, transmitting, in re- he bas stated. 
spon e to a resolution of the ~7th ultimo, a letter from the Act- Mr. FORAKER. Mr. Presid-ent1 mere-ly to show that there
ing Second Assistant Postmaster-General and a copy of a mem- cording clerk was not at fault, in my opinion, I should state 
orandum from the Acting Fourth Assistant Postmaster-General, that I was sitting at my desk keeping a tally of the vote, and 
relative to the number of clerks in the Post-Office- Department when the Senator from Utah announced his vote I wrote his 
performing other work and who will be affected by new legis- · name down as voting "yea." It was a Clear vote of "yea·~ as 
Iation; which, with the accompanying papers, was referred to . it sounded in this part of the Chambe-r. After I learned that 
the Committee on Post-Offices and Post-Roa.ds, and ordered to there was a controversy about it, I made inquiry of· a number· 
be printed. of Senators sitting around me; and every one who expressed 

STF..A.MEB "DA.VENT~Y." himself on the subject expressed himself as understanding that 
'The PRESIDENT pro tempore laid before. the Senate a com- . 

municatio.n from the Acting Secretary of Commerce and Labor, 
tran mitting additional information in the matter of an applica
tion for the registry of the. foreign:built steamer Daventry; 
whlch was referred to the Committee on Co.mme1~ce. and ordered 
to be printed. ~ 

ST. JOHNS RIVER (FLORIDA) IMl'BOVEMENT. 

The PRESIDENT pro tempore laid before the Senate. a. com
munication from the Secretary of War, transmitting, in re
sponse to a resolution of the 31st ultimo., estimates prepared by 
Capt. E'rancis R. Shunk, Corps of Engineers, the officer in charge 
of the improvement of St. Johns River, relating to the cost of 
obtaining a depth of 24 feet of water in that river, etc.; which, 
with the accompanying paper, was referred to the Committee on 
Commerce, and ordered to be printed. 

ELECTORAL VOTES. 

~'he PRESIDENT pro tempore laid before the Senate a com
munication from the Secretary of State, transmitting the final 
ascertainment of electors for President /and Vice-President for 
the State of Nevada; which, with the accompanying paper,. was 
ordered to be filed. 

ENROLLED BILLS SIGNED. 

the vote was u yea." 
Of course, if the Senator says it was u nay," we. accept his 

statement about it~ but the recording clerk is not at fault, I am 
sure, if the sound came to him as it did to this part of the 
Chambe-r. Not only that, but Senators who sat nearer to the 
Senator than I sat made the same- statement, that they under
stood his vote to be " yea." 

Mr. GALLINGER. Mr~ President, I have no controversy 
with the Senator from Utah. If be made a mistake in casting 
his vote, I have done that myself. But I was keeping a record, 
listening very intently to each vote. My record tallies with 
that of the clerks, and to my ears the Senator from Utah voted 
distinctly 'L yea." Of course, if the Senator says that he did vote 
" nay " I have no hesitancy in accepting that statement; but 
there certainly was good reason for the clerks to record the 
vote as they did, l.mless my ears were much more treacherous 
than they ordinarily are. 

Mr. QUARLES. Mr. President, at the time the vote in ques
tion was being taken I occupied my seat here, just two seats 
removed from that of the Senator- from Utah, and when he 
voted I beard him distinctly answer" nay." It was not a loud 
vote, but it was heard here- distinctly. Immediately when he 
was recorded by the clerks as voting .. yea " several of us 
called his attention at once to the fact and requested him to 

A meEsage from the House of Representatives, by Mr. C. · R. correct: the record according to the vote he had actually given. 
McKE~N'EY, its enrolling clerk, announced that the Speaker of Mr. CLAPP. Mr. President, certainly this is a matter to be 
the House had signed the following enrolled bills and joint reso- regretted. Not intended as any criticism on the clerks, but 
lution ; and they were thereupon signed by the President pro in justice to the· Senator from Utah, I will state that I was 
tempore: . · sitting next to him at the time and heard him say " nay " as 

S. ~50. An act to amencl an act entitled ".An act authorizing distinctly to my knowledge as I ever heard a man make any 
the ·winnipeg, Yankton and Gulf Railroad Company to construct expression. That is corroborated by the fact that the Senator 
a combined raiiroad, wagon, and foot-passenger bridge across from Indiana [Mr. BEVERIDGE] immediately came here and im
the Missouri Rh·er at or n€ar the city of Yankton, S. Dri.k. ;., . portuned him to have the record ·changed, which bears out the 

H. R. 1.8280 . .An act to extend the · western boundary line of statement of the Senator from Utah. 
the State of .Arkansas; · ' 1\fr. KITTREDGE. Mr. President, when the Senator from 

H. R. 18523. An act making an appropriation for fuel 'for the Utab [Mr. KEARNs} cast his vote· on the matter in question I 
imbltc schools of the District of Columbia; arid · was sitting next to him. I heard him clearly and distinctly 

H. J'. Res. 185. J'oint resolution authorizing and directing the· ' state that he voted ,... nay" on the proposition. 
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